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Executive Summary
Constructing and strengthening national legal claims for women’s human rights is
the objective of domestication of international women’s human rights instruments
such as CEDAW and the AU Women’s Protocol. The experiences both of the
failed 2007 CEDAW Bill in Nigeria (where the most vocal opposition alleged it was
both anti-religion and foreign) and of successful legal frameworks for women’s
rights in other countries demonstrate the need to lay the stress on national claims
and rights including promotion and protection mechanisms rather than on
domestication as if it were an end in itself or merely due to an international
obligation. This is not to ignore the treaties but to emphasize instead the judicious
drawing upon of rights elucidated in them, along with other rights regimes, to
promote Nigerian women’s rights and development.
The enjoyment of women’s human rights requires: establishing a legal basis for
rights claims (whether based on the Constitution, international human rights
treaties, or local legislation and rights regimes); mechanism(s) for harmonizing
(other) domestic laws; and, mechanism(s) for enabling concrete realization of legal
rights. It also requires the establishment of a culture of respect for the rights of all
– and in particular women’s rights, without which the legal frameworks can neither
be established nor implemented.
In contrast with the failure of the Nigerian Bill, the comparative studies of
successful domestication of CEDAW and/or the AU Women’s Protocol (or parts
thereof) in other African or Commonwealth countries all had in common the
following factors, (many of which clearly need still to be built in Nigeria):
 Active support from a broad array of women’s groups working
collaboratively and persistently despite earlier failures;
 Forming alliances with other social forces;
 Strong, consistent and public support from political actors;
 Collaboration and coordination at minimum between the executive and an
active women’s movement;
 Sustained public dialogue in the mass media;
 Wide mobilization and awareness-raising of civil society (especially, but not
only, with religious groups and women);
 Careful drafting of legislative text based on common positions of the
supporting groups;
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Taking cognizance of existing laws as well as international instruments,
consistent engagement with the legislature, including building alliances with
specific legislators who would advocate publicly;
Using creatively legislative mechanisms and procedures;
The establishment of structures with the power and authority to monitor
and protect women’s rights.

In none of the countries studied was there an attempt to pass wholesale the text of
CEDAW (as was the case of the failed 2007 CEDAW Bill in Nigeria). Rather there
was the passing of justiceable general principles of non-discrimination, equality,
affirmative action and regulation of conflict of laws (whether in the constitution or
in some form of gender equality act), as well as customised text for national
contexts in other arenas (in particular family and inheritance rights) which in some
countries was in the same general equality act and in others in separate pieces of
legislation.
Given the complexities of Nigeria’s multiple and sometimes parallel law regimes, as
well as its political controversies, a multi-pronged approach is required to ensure
recognition of justiceable rights. This would include supporting the proposals to
reform the internal contradictions to the Constitution in terms of sex
discrimination, making rights justiceable, and recognising in ‘federal character’
gender as a criterion requiring affirmative action also. In addition, a Women’s
Rights bill which covers rights in both CEDAW and the AU Women’s Protocol,
but re-drafted into one bill, taking account of particularities in Nigeria (e.g. where
existing law covers a right, as in age of marriage in the Child Rights Act) at federal
level, and/or, laying out clearly principles of priority and hierarchy in case of
conflict of laws and systems). Bills using the same text as the federal bill would also
be used at state levels, since a majority of the states (i.e. a minimum of 19 states)
will need to approve the bill once it has been passed at federal level before President
can sign and in order to ensure general application in Nigeria. It is acknowledged
that this would be a long and difficult process, but the areas where there is least
recognition of and most controversy over women’s rights are also precisely in the
areas where women’s lives are most intimately constructed – in family and
marriage and in inheritance and property rights - where single issue bills are least
likely to be passed. Achieving justiceable general principles of non-discrimination,
equality, affirmative action and regulation of conflict of laws (whether in the
constitution or in some form of gender equality act), would strengthen supporting
strategies such as single issue bills and public interest litigation.
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Whichever legislative strategy is adopted, it is clear that it must rest on building a
broad culture of recognition of women’s rights. Analysis of the failure of the 2007
CEDAW Bill shows that the extent of powerful and organized opposition was
under-estimated. As a result, little effort was made to address, engage with or
respond to the fears and insecurities of vocal stakeholders opposed to the Bill or to
exploit differences between the various gate-keeper and conscience communities
massed around or interested in the Bill. The supporters of the Bill went into the
process without a clear advocacy message. They therefore allowed the opponents of
the Bill to frame its public identity and political consequences. In the absence of
effective public education and communications, organized distortions of the
CEDAW went un-rebutted, and public positions from supporters of the Bill were
mostly defensive articulations of what the Convention is not rather than
affirmations of what it truly is or its potential benefits to Nigeria and its peoples.
There is massive ignorance and many misconceptions about the actual provisions of
both CEDAW and the AU Women’s Protocol (including amongst those who are
vehemently opposed to possibility of domesticating women’s human rights
instruments). Amongst such misconceptions is that CEDAW’s values and
standards are anti-family and anti-God. In this view, the existing social order which
subordinates women to men in the family is God-designed and any challenge to it is
a challenge to God. Thus, aiming to eliminate discrimination against women in
matters relating to marriage and the family (Art.16) is anti-God. Another allegation
is that CEDAW is a disguise for introducing sexual permissiveness and liberalising
abortion. Yet another is that it is a Western imposition. There is clearly much
room for clarity on the actual contents, as their antecedents and ‘ownership,’ and
the effects of concretizing such rights in other countries for both CEDAW and the
AU Protocol – but most especially for the provisions of the proposed legislation.
All the studies concur that there is considerable diversity within religious groupings
around women’s rights – for example the Catholic Church is strongly opposed to
most forms of contraception, whilst other Christian churches may not be or may
be strongly supportive. Similarly, some segments of the Muslim community view
women’s participation in public life and decision-making as anathema, whilst
others strongly argue for its necessity. Despite these diversities, the strength of
prejudice and beliefs in male superiority and privilege often supported by elements
of conservative religious or customary discourse in the current context of
increasing fundamentalisms of all types must not be underestimated. In some
instances, the religious leadership may support women’s rights, while recognising
their followers may not. In other instances, it may be the segments of the
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community that support rights, whilst the religious establishment leadership does
not. Issues that will need particular attention for sensitization, knowledge-building
(of alternative religious/customary discourse) and debate are: reproductive rights
(mainly Catholic and conservative Muslim); equality of rights of women and men
within marriage (Christian, Muslim and traditionalist); rights, responsibilities and
duties of and over children (Muslim, traditionalist); equality before the law in
witnessing (Muslim); definition of the terms “equality”, “equity” as referring to
identity or sameness, fairness, justice; women as leaders (some sectors of Christian
and Muslim); age of marriage (Muslim).
Nonetheless, the research studies also show many areas of women’s rights (such as
nationality, rights to work, equal pay and conditions) where there was support
both within and amongst the major faith groups, which can be built on.
The absence of singular theological positions among organized or major faith
groups presents opportunities to enlist (segments of) faith groups behind public
education on the women’s human rights. This makes it possible also to create interand intra-faith discussion on CEDAW, the AU Women’s Protocol and the
proposed Bill and broader issues of legal rights and status of women in a way that is
pro-education and faith-based enlightenment. In particular, showing the diversities
and alternative understandings within faith communities, and enabling the views of
non-conservatives and of women themselves to be articulated would be important.
In accentuating the specificity of a Nigerian proposed legislation, attention can also
be drawn to the fact that many of CEDAW’s and the AU Women’s Protocol’s
standards and aspirations are reflected in laws already in force and in the existing
policy environment guiding governmental action, yet society is yet to disintegrate
as feared.
All the studies concur that there is considerable agreement that women are
discriminated against and that this should be redressed. The low level of public
awareness presents an opportunity to design effective public communication tools
to frame a Nigerian Bill of Rights for Women in public imagination and
consciousness prior to domestication and to enlist public support for
domestication. Thus the arguments should not be restricted to the (defensive)
religious terrain, but also focus on both the negative and harmful effects of
neglecting women’s rights, but, especially, the positive socio-economic results of
supporting women’s rights. In essence, the key message must point out that
women’s rights are good for women and good for Nigeria.
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STRATEGIES FOR SUCCESSFULLY ENSURING
LEGAL COVERAGE FOR WOMEN’S
HUMAN RIGHTS IN NIGERIA
By Ayesha M Imam

Introduction
Nigeria has signed and ratified almost all international human rights instruments.
These include the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) which was signed and ratified in 1985, the Optional
Protocol to CEDAW (signed in 2000 and ratified in 2004) and the Protocol to the
African Charter on Human and People’s Rights on the Rights of Women in Africa
(the AU Women’s Protocol) which was signed in 2003 and ratified in 2004.
However, only the African Charter on Human and People’s Rights has been
domesticated into Nigerian law. This means that while Nigeria has obligations to
report to international monitoring committees on its protection and promotion of
human rights, within Nigeria citizens are unable to make claims for those same
rights and have them enforced by national courts.
It has been widely documented that there is a strong link between enabling women
to exercise their rights to education, health and reproductive knowledge, and the
improved health of their families – especially of their children. However, while
there are in Nigeria constitutional provisions, law and policy initiatives intended to
prevent discrimination on the grounds of sex and protect women’s rights, there are
also constitutional and legal provisions, as well as policy and practice, which clearly
discriminate against women and girls. This welter of contradictions has been
identified as a major constraint which inhibits women from exercising their human
rights, and participating fully as citizens in the development of the country.
Domesticating Nigeria’s human rights obligations, and systematizing and making
coherent the sets of laws and policies which govern practices, have therefore been
identified as a framework and means of promoting women’s rights and their
further contribution to society. The Domestication of CEDAW Bill of 2007 was
such an attempt. Following its failure, a series of studies have been undertaken in
support of the Federal Ministry of Women’s Affairs (FMWA) and the National
Assembly’s Committees on Women (NACW), in order to ensure an understanding
of the reasons for the failure of that bill, the views of several major stakeholders,
and to draw on the experiences of other countries in domesticating CEDAW
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and/or the AU Women’s Protocol so as to devise a successful strategy for Nigeria
during the current administration (2007-2011).
Nigerian experts in law, human rights, women’s rights, sociology, development and
political activism carried out the 6 studies.
The studies were the following:
 An Analysis of the Failure of the 2007 Bill and of Stakeholders to Assist in
Mapping Out Allies, Opponents and Sensitive Areas by Dr. Chidi Anselm
Odinkalu (funded by UNIFEM);
 A Study of the Congruence and/or Incompatibility of National Legislation,
Policy and Practice with CEDAW and the AU Women’s Protocol, to Help
Provide Entry Points for Alignment by Professor Ayo Atsenuwa (funded by
CIDA);
 A Comparative Analysis of CEDAW and the AU Women’s Protocol, and their
Interpretation and Implementation in other African Countries by Abiola
Akiyode-Afolabi, Stella Amadi, , Ms Elisabeth Udombana & Favour Irabor
(funded by OXFAM);
 A Compilation of Lessons and Best Practices on the Domestication of CEDAW
and/or the AU Women’s Protocol from other Countries in Africa or with a
Similar Legal System to Nigeria by Asma’u Joda and Itoro Eze-Anaba (funded
by OSIWA);
 An Analysis of the Congruence of CEDAW with Muslim Laws (Shari’a)
through Discussions with Different Stakeholders in Muslim Communities in
Nigeria by Dr. Na’iya Sada, Dr. Fatima Adamu and Hajiya Bilkisu Yusuf
(funded by DFID); and,
 An Analysis of the Congruence of the Rights Principles of CEDAW and the
AU Women’s Protocol with Christian Tenets and Beliefs through Interviews
with Leaders of Christian Churches in Nigeria by ‘Banke Akinrimisi (also
funded by CIDA).
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Learning from Past Strategies (Failures and Successes) in Domesticating CEDAW
and/or the AU Women’s Protocol
The 2007 CEDAW Bill in Nigeria
The analysis of the passage of the 2007 CEDAW Bill (and the Reproductive Health
Bill which preceded it) provides several lessons for developing strategy (Odinkalu
2008), which are reinforced by different aspects of the other studies also. Although
the 2007 CEDAW Bill was presented as an executive bill, it seems to have been left
to the Ministry of Women’s Affairs to support its passage – a ministry that is
under-resourced in both finance and in personnel. There was little public support
by the head of state and Cabinet ministers, nor by other ministers and their
ministries, nor by the notables of the party in power.
The timing of submission of the bill fell foul of other political events, such as the
run-up to the elections. There seems to have been little if any attempt to analyse
either the political scene on the schedule, with the bill having to sink or swim
competing with the forthcoming elections for legislators’ attention. Neither does
there seem to have been any attention to using the rules of procedure of the
National Assembly so as to avoid blockages and ensure a procedurally smooth
passage.
There were initiatives to educate the legislators on the issues, such as a 2005 retreat
on CEDAW in Obudu, organized by the House Committee on Women’s Affairs
and the Federal Ministry of Women’s Affairs, together with several nongovernmental partners. In the light of the opposition that occurred later (after the
introduction of the bill, two years after the Obudu workshop, and its smooth first
and second readings and passage through the committee stage), these were clearly
inadequate. There was no group of legislators willing and able to vigorously
promote or rally to support the bill – its defence was left to the Women Affairs
Committee of the House of Representatives. Nor were political actors who could
have been prominent in carrying the Bill identified and cultivated early enough to
enlist assistance in scheduling, the text of the bill, or mobilization of peer, party
and public support.
Furthermore, the main sponsor of the bill in the House was implicated in political
party cross-fire, which resulted in opposition to the bill not on its own merits, but
as a means of scoring points by the opposition party, the ANPP. At the same time,
the party in government did not use party mechanisms, such as the Whip, to ensure
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support for the bill within its own party, despite the party manifesto’s
commitment to implementing CEDAW.
There was support from a civil society advocacy coalition for the bill, including the
Women Advocate Research and Documentation Centre (WARDC) and Civil
Resource Development and Documentation Centre (CIRDDOC), BAOBAB for
Women’s Human Rights, the Women’s Rights Advancement and Protection
Agency (WRAPA), and Legal Defence and Aid Project (LEDAP). The coalition
members made important contributions – developing model texts, organizing
stakeholder and public meetings, assisting with technical expertise. Technical
support was also provided by multi-laterals and UN agencies (in particular
UNIFEM, UNICEF and UNFPA).
However, the civil society coalition partners, the Ministry and the Committee on
Women Affairs appear not to have been well-coordinated either internally or with
each other. For instance, several different model bills based on CEDAW were
produced by various NGOs – none of which appear to have been compared with
each other, or harmonized into competitive possibilities or a single model, or
indeed referred to in the drafting of the actual bill. Similarly, attempts to mobilize
support for the AU Women’s Protocol domestication remained isolated. Although
impelled by appearances of commitment to a common goal for the enactment of
the 2007 Bill, it seems clear that the there was a clear lack of coherence among the
groups. The relationship between them was sometimes characterized by
competition between visions of what was desirable or achievable rather than active
collaboration based on common positions. The planning and preparatory process
could easily have been more rigorous. Advocacy and constituency building tasks
were not backed up by adequate briefing materials and information.
Experiences from other countries
This section considers lessons from experiences in other countries in Africa
(principally Benin, Gambia, Ghana, Morocco, Niger, Senegal, South Africa,
Uganda) or with a similar British colonial legal heritage (India) in the establishment
and domestication of women’s rights elucidated in CEDAW and/or the AU
Women’s Protocol countries (see Joda and Eze-Anaba 2008, also Akiyode-Afolabi
2008). In contrast with the failure of the Nigerian Bill, the comparative studies of
successful domestication of CEDAW and/or the AU Women’s Protocol (or parts
thereof) in other African or commonwealth all had in common the following
factors, many of which clearly need still to be built in Nigeria: active support from
a broad array of women’s groups working collaboratively and persistently despite
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earlier failures, and forming alliances with other social forces; strong, consistent and
public support from political actors; collaboration and coordination at minimum
between the executive and an active women’s movement; sustained public dialogue
in the mass media; wide mobilization and awareness-raising of civil society
(especially, but not only, with religious groups and women); careful drafting of
legislative text based on common positions of the supporting groups, and taking
cognizance of existing laws, as well as international instruments; consistent
engagement with the legislature, including building alliances with specific
legislators who would advocate publicly, and with political parties in all countries,
and using creatively legislative mechanisms and procedures; and, the establishment
of structures with the power and authority to monitor and protect women’s
rights.
a) Active support from a broad array of women’s groups working
collaboratively and persistently despite earlier failures, and forming
alliances with other social forces, such as the following.
In Morocco a coalition of 200 women associations took several actions, amongst
them: campaigning and lobbying women and men, forming alliances with
progressive religious scholars and engaging with the opposition. Papers were
written especially on the human rights of women and children. In South Africa
struggles for women’s rights were built round the Women’s Charter which resulted
from a process involving consultation with women across the country in the 1990s.
b) Strong, consistent and public support from political actors
In the Gambia the Vice-President (a woman) took an active role in promoting the
legislation. In South Africa the ruling party supported specifically its manifesto
promises and there was advocacy and support from the executive. In Tunisia
polygyny was abolished at Independence in 1956 and other progressive laws have
been passed in the 1990s with active leadership and support by President Habib
Bourguiba and his successor President Zine El Abidine Ben Ali, despite reservations
to CEDAW.
c) Collaboration and coordination at minimum between the executive and an
active women’s movement, for instance:
This was evident in the Gambia, Morocco, and Uganda in the 1990s. In South
Africa and Mozambique the active support of the ruling party was of huge
importance in passing the legislation and establishing the Gender Equality
Commission, which has watchdog authority over laws, policies and programmes.
In Morocco, in 2001 the head of state (the king) set up a Consultative Committee
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expressing concern for women’s issues. The women’s coalition was able to
influence the composition of the Committee. The coalition sent a memorandum on
the reform of the Family Code to the king in March 2003 who set up another
consultative committee the following month. The coalition made a presentation to
that committee and provided guidelines on including equality in the family code. In
October 2003 the king announced the new Family Code which was passed by
parliament in February 2004.
Collaboration also included monitoring the executive ‘allies’ – in Ghana, when the
Minister for Women and Children came to report that the traditional rulers were
against the provisions of CEDAW. Individual members of the coalition lobbied for
her removal and the new minister participated in the second round of lobbying the
traditional rulers with a lot more success.
d) Sustained public dialogue in the mass media
For instance, the Ghanaian Domestic Violence Coalition made media practitioners
part of the campaign which ensured good media coverage. The coalition met
separately with different organs of the media i.e. proprietors, editors and reporters.
They also wrote an Open Letter to the President on the bill, did talk shows, wrote
articles etc.
e) Wide mobilization and awareness-raising of civil society (especially, but not
only, with religious groups and women)
In Morocco there was a deliberate decision to raise awareness of women’s rights
amongst rural and poor women through a series of ‘caravans’ through which while
women were entertaining and being entertained, volunteers provided legal, medical,
counselling, financial, agricultural etc services where concrete issues were dealt
with. At these occasions the organizers discussed the issues of rights and what
women needed in the laws of their land. In several countries initiatives addressed
increasing support amongst men (based on appeals to protect their daughters’ rights
often). In the Gambia, women’s groups sought out progressive Muslim religious
leaders to advocate publicly for women’s rights. In all countries legislative text
(and/or the international instruments) were simplified and translated into national
languages to make them more accessible and serve as a basis for discussion and
mobilization.
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f) Careful drafting of legislative text based on common positions of the
supporting groups, and taking cognizance of existing laws, as well as
international instruments
In Mozambique the political moment of passing the Maputo Protocol was followed
by examination of the text of the existing laws, and drafting harmonizing
legislation. In Morocco, in addition to drafting amendments to the Family Code
(so that, for instance, marriage does not require a guardian for women, women are
entitled to half of marital property on divorce, in the absence of a will inheritance
is shared equally amongst children, the minimum age of marriage is 18 years, and
conditions for polygyny made more stringent), the language of the Constitution
was amended to ensure ‘no language offensive to women.’ These texts borrowed
from progressive laws (including religious) and customs across the Mahgreb,
working together with women’s associations in the sub-region, as well as drawing
on CEDAW, and other international human rights discourse. In Rwanda, the
Ministries of Gender and Justice followed up NGO initiatives to successfully draft
legislation on inheritance and family property.
g) Consistent engagement with the legislature, including building alliances
with specific legislators who would advocate publicly, and with political
parties in all countries, and using creatively legislative mechanisms and
procedures.
In Ghana, for instance, in support of the Domestic Violence Bill (passed in 2003)
the Domestic Violence Coalition implemented strategies to reach the members of
Parliament, which included a signature campaign. Copies of the signatures were
dropped in the pigeonholes of the parliamentarians just before the second reading
of the bill. The coalition also met with individual members before the
presentations. Weekend retreats were organised for members of parliament to raise
awareness of the contents of the bill and lobby them. Important allies in the house
were identified such as committee clerks who provided details of the parliamentary
meetings to the coalition members.
h) The establishment of structures with the power and authority to monitor
and protect women’s rights
In Gambia structures have been put in place to empower women and advise
government i.e. National Women’s Bureau; National Women’s Council and the
Department of State for Women’s Affairs in the Office of the Vice President. There
is also a cabinet gender subcommittee and a gender technical committee. In South
Africa institutions have been created and given powers to propose the review of
any part of the constitution that do not comply with the provisions of CEDAW,
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the AU Women’s Protocol and the Southern African Development Community
(SADC) Declaration on Gender and Development. These include the Office of the
Status of Women in the presidency (headed by a Minister and primarily concerned
with policy issues, ratifying of international agreements and regulations). The allparty Parliamentary Joint Monitoring considers the quality of life and status of
women. Finally the independent Commission on Gender Equality, established by
the Gender Equality Act of 1996 is primarily concerned with the domestic
application of national legislations and international instruments and impact of
legislation on women, and has the authority to review all legislation and policies.
In Niger, the law on parity requires a minimum of 10% representation of women
in electoral posts which, monitored via a court review prior to the announcement
of election results is implemented. However, the 25% representation of women in
government required in the same Act has no monitoring/implementation
mechanism and has not been implemented.
It should be noted that in no country studies was there an attempt to pass
wholesale the text of CEDAW (as was the case of the failed 2007 CEDAW Bill in
Nigeria). Rather there was the passing of justiceable general principles of nondiscrimination, equality, affirmative action and regulation of conflict of laws
(whether in the constitution or in some form of gender equality act), as well as
customised text for national contexts in other arenas (in particular family and
inheritance rights) which in some countries was in the same general equality act
and in others in separate pieces of legislation. Furthermore, it must be noted that
in all countries studied where there was effective legal coverage and implementation
for women’s rights, all the factors discussed above were present simultaneously.

Establishing a Culture of Recognition of and Respect for Women’s Rights
There is broad recognition in Nigeria that women as a group are discriminated
against and in difficult situations which is neither good for Nigerian society and
development nor for women themselves. There is also fairly wide acceptance that
something needs to be done about it. However, there is much controversy about
what constitutes that discrimination, what women’s rights are (or should be) and
what can (or should) be done to change that. Constructing a discourse which
recognizes and respects women’s rights requires negotiating equally broad social
and political agreements about what women’s rights are and what is required for
their respect. In democratic contexts, without this broad agreement laws can
neither be passed nor implemented.
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In principle, this discourse implies agreement of all (or at least most) citizens.
However, societies are constituted through multiple institutions and groupings,
some of which have more ‘voice’ (ability to be make their views known and
accepted) and power (ability to influence outcomes) than others. Odinkalu (2008)
points out that: individuals may be associated with multiple groupings; the
positions attributed to a given constituency may only be those of a vocal minority;
and, that the power and influence of constituencies is also context-dependent (he
gives the example election periods). Even so, it is clearly necessary to address the
concerns of the relatively more powerful groups. In this context, these would
include government, legislature and political party ‘heavy-weights’, value-based
communities (especially religious leaders), some civil society organizations (such as
human rights groups) and, broadly speaking, men.
Nonetheless, for change to occur (including often change within the more powerful
constituencies) it is equally necessary to address the concerns of constituencies with
less power and influence, and, to enable their voice and increase their power. In
none of the countries studied did significant change occur without the active
mobilization (usually by women’s groups) of that relatively powerless constituency
‘ordinary women,’ addressing women’s concerns also as simultaneously members
of religious, ethnic, class, professional and other communities, in addition to their
gender category.
Political Actors
The Government
The Federal Ministry of Women’s Affairs is clearly in support and leading the
process. However, the FMWA is a ministry with tight financial resources,
expansive responsibilities with limited human resources. So far there is little
evidence that other Ministries which ought also to be part of this initiative (in
particular the Ministry of Justice) are involved. There is no current indication that
the President or Cabinet will be advocating for this legislation either. President
Yar’Adua has failed to implement the 30% women affirmative pledge in his
inauguration speech, and there are currently fewer women in government than
there were during the military regimes. Learning from the experience of other
countries, there is a clear need to identify powerful government figures willing to
be prominent in the campaign.
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The Legislature
The then Chair of the House committee on Women’s Affairs, Hon. Beni Lar,
supported and has undertook the push for this initiative and now with the present
Chair, Hon. Binta Garuba is leading this initiative. However, there are indications
that some members of the Senate Committee will not be in support, and prefer
other Bills (such as the Indecent Dressing Bill presently before the National
Assembly). Again, there is a clear need to identify and cultivate supportive
legislators.
The Parties
The PDP is the only party with a commitment on CEDAW. The Party’s manifesto
states that: “the PDP in government shall pursue policies to enhance the
participation of women in national affairs and specifically commits to “implement
the provisions of the UN Convention on the Elimination of all Forms of
Discrimination against Women” and “support legislation for the abolition of all
forms of harmful traditional practices against women.”1 Nonetheless, in the last
legislative period, the Speaker of the House intimated that a majority of the
members of the PDP did not support the 2007 CEDAW bill, and this seems to have
been a major reason the bill was stood down.
The Action Congress Party has no policy position on women’s rights. However,
the manifesto of its Presidential candidate, former Vice-President, Atiku Abubakar,
contains a section on “Women Empowerment” which affirms that “addressing the
challenges confronting women in mainstreaming them into the development
process will jumpstart the overall development of the country.”2 Among the
policies to attain this objective, the document lists the establishment of “a gendersensitive society where women and men receive equal treatment and are free from
gender discrimination” and promises to “remove all legislation and gradually
change culturally induced barriers that inhibit the full realization of the potentials
of women in the country”3 (Odinkalu 2008).
Faith-based communities4
Most of the opposition to the failed Reproductive Health Bill and the CEDAW Bill
of 2007 was articulated as representing religious positions (see Odinkalu 2008,
Akinrimisi 2008, Sada, Yusuf and Adamu 2008), so particular attention is paid here
1

Available at www.peopledemocraticparty.org/women.html, cited in Odinkalu 2008
Atiku Abubakar Campaign Organization: From Reform to Prosperity: The Atiku Abubakar Policy
Document, 75
3
Ibid.
4
See Naiya, Yusuf and Adamu 2008, Akinrimisu 2008, Joda and Eze-Anaba 2008,
2
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to women’s rights and views in faith communities. Nonetheless, this should not be
read to imply that the only important terrain of debate on women’s rights is
religious.
There is considerable ignorance about both CEDAW and especially the AU
Women’s Protocol amongst both Muslim and Christian communities in Nigeria.
In the study on Muslim communities in the first set of (mixed, male dominant)
three focused discussion groups (FGDs) none of the participants had read CEDAW
or engaged with it before. Similarly in the interviews with 24 (mostly male)
Christian religious leaders while 10 had heard of CEDAW, only 2 were familiar
with its provisions. Women are more likely to have heard of and be familiar with
CEDAW – in the Muslim women-only FGD all eleven participants were familiar
with the convention, six of them with intimate knowledge and three were
advocates for it. Virtually none of the participants, Christian or Muslim, men or
women, were familiar with the AU Women’s Protocol.
Nonetheless, despite lack of knowledge of either instrument, there was
considerable suspicion of them and a strong perception that their provisions were
against the tenets of Islam or Christianity. One source of suspicion of CEDAW
hinged on its alleged foreign imposition. This was strongest amongst Muslims, and
was frequently alluded to with allegations that the provisions were a facade for
attacks on Islam and imposed on the Muslim community. Whilst not expressed in
the interviews or FGDs with Christians, foreignness was an argument made in the
articles written in opposition to both the CEDAW and the Reproductive Health
Bills by some members of Christian communities. In fact many of the articles
against the 2007 CEDAW Bill, most of which were from the Christian right, were
quite disingenuously misinformed (to put it mildly). Clearly there is a need to
provide clear and accurate information on the antecedents and contents of both
CEDAW (demanded not by Western countries, but by 22 developing and Eastern
European countries – including the Muslim majority countries Algeria, Morocco,
Pakistan, Afghanistan, Iran, and Guinea) and the AU Women’s Protocol
(developed by and for Africans).
More detailed discussion (in itself an awareness-raising exercise in both faith
communities) reveals that there are divergences both within and between faith
communities around different sets of rights.
There was general condemnation of discrimination against women especially,
although not only, when defined in both faith communities as negative traditional
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cultural practices (and therefore not part of religion). However, amongst Muslims
there was a vigorous debate about the definition of discrimination. While many of
the male participants found the general definition in CEDAW to be negative, the
majority in the all-women FGD perceived it as positive in its ability to generalize
across many cultures and issues. There were also debates over the terms
distinction, restriction and exclusion in the Muslim FGDs.
However the most intense debate – in both faith communities – was over the
concept of equality between women and men. While there was general consensus
that women and men are equal before the deity, there was strong resistance to the
idea that women and men are equal with each other. In the Muslim debates this
centred on the notion of equality as identity or sameness. Whilst citing the Qur’an
on spiritual equality (3:195 and 41:13), as well as that ‘women and men are the
protectors of each other (Qur’an 33:35-36 and 9:71-72) much of the discussion
argued that in Islam women and men have different roles and responsibilities in the
family, which cannot be the same for each gender. They focused on the Shari’a
provision that men are responsible for family maintenance. In this context equal
responsibility for the family, it was argued, would result in a loss for women, as
men would be more likely to evade their responsibility to provide for wives and
children5. All the Muslim FGDs preferred to use the terms equity, fairness or
justice (rather than equality as sameness) – linking this also to injunctions regarding
fairness in inheritance, bequests and wills, as well as the maintenance of women
following divorce.6 Within the Christian discussions also there was much emphasis
on men as breadwinners, although there was wide acceptance that women should
also contribute, in today’s context.
Surprisingly, the concept of men as head of the family and superior to women was
little mentioned in the Muslim FGDs, although it was a main focus of the debate
amongst Christian participants. Those arguing for male superiority relied on the
Old Testament hierarchies (Jew over non-Jew, men over women, free over slave),
on Genesis 3:16 (‘thy desire shall be to thy husband, and he shall rule over thee’), that
none of Jesus’ disciples were women, and, particularly St. Paul (e.g. 1 Timothy
2:11-14). Amongst Christians, both women and men agreed that men are the head
of the family (despite Ephesians 5:1 where husbands and wives are to submit to
each other), although there were discussions about the nature of submission vis-à5

It was noted that men’s provision of financial maintenance for children and household provisioning
may be an issue for middle class women rather than for poor women. In poor households, women’s
contribution to maintenance is essential – though this is seldom publicly acknowledged
6
Although it was not noted that in these latter examples, the current interpretation and practice of
Shari’a in Nigeria is decidedly not in favour of or fair to women.
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vis servitude. Those arguing for equality also cited both the Old Testament
(Genesis 1: 26 – 27 and 2:24, Ephesians 5:21, Corinthians 4:7) and the New
Testament, including alternative verses and interpretations of St. Paul again.
It would seem that the debate over gender (and its confusion with biological
differentiation) roles and responsibilities in the family/home results as much from
what Odinkalu refers to as ‘hard prejudice’ as from religious injunction, as the same
arguments arise again in relation to the elimination of gender role stereotypes in
education amongst the Christians, and amongst Muslim men. They also arose in
perhaps the most contentious area for both faith communities, which is over
provisions regarding women’s equality and rights in marriage and divorce.
While insisting on men as the head in marriage, the Christians were unanimous in
agreeing that marriage requires the full and informed consent of both spouses, and
in prohibiting marriage under the age of 18.7 Both these issues were controversial
amongst the Muslims. While a minority insisted on the right of ijbar8 in Maliki
Shari’a, the majority held that consent is important, but went on to discuss the
age/maturity of the female, holding that the more mature a female the more right
she has to decide her own marriage. Further discussion related to the necessity of a
waliyi for women (guardian, whose consent would be necessary for her marriage),
which is required by most schools of Muslim law, but not by the Hanafi. Most in
the Muslim FGDs also rejected the concept of a minimum age of marriage, one
woman making a distinction between marriage and its consummation (which
should be delayed until maturity9) because to do otherwise would be tantamount to
condoning sex outside marriage. Compulsory registration of marriages was
questioned because of institutional difficulties for the illiterate and for rural
dwellers.10
The Christian discussants were divided on whether or not women have any right
to divorce. A minority viewed this as a matter of choice or that it was acceptable
in some situations, especially where there is violence from the husband. However,
the majority of the Christian religious leaders11 held that wives have no right to
7

Although one Catholic priest mentioned that Canon law sets the minimum age of marriage at 14 for
girls and 16 for boys, he stated that marriage is not currently solemnized for under-18s.
8
The right of a father or guardian to give a girl in marriage regardless of her consent.
9
It may be noted that the age of maturity is itself a contentious issue amongst Muslims.
10
Although the all-women Muslim FGD also pointed out that the non-registration of divorce can pose
difficulties for women wishing to re-marry – if marriages are registered, so too would be divorces.
11
i.e. Christ Apostolic Church, Redeemed Christian Church of God, African Church of Christ,
Glorious Assembly Ministry, Celestial Church of Christ, Catholic, Apostolic Faith, ECWA, HEKAN,
Baptist and Assembly of Faithfuls.
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divorce – even in the case of adultery or violence by the husband. Some hold that
neither men nor women may divorce (Catholic), or that men (only) may divorce
on the grounds of the wife’s fornication. However, the Muslim community agreed
that both women and men have the right to end a marriage. Most commonly in
Shari’a men have the right to unilateral repudiation (the talaq), but women are
required to seek court arbitration, whether for cause (tafrikh or faskh) or at whim
(khul). Whether men can also be obliged to seek divorce only through courts or
whether women may hold a (conditional) talaq is contentious, although some
Muslim countries have so legislated and accept women’s talaq rights.12
An area of dissent in the Muslim discussions was over equal rights and
responsibilities for children regardless of marital status, which – excluding the issue
of financial maintenance as discussed above - was accepted by the women-only
FGD, but which the male dominated groups wished to amend to “corresponding
rights or reciprocal rights.” There was also ambiguity on protection from violence
including in the domestic sphere if it included forced sexual relations within
marriage. On the one hand “forcing sex on a wife [by her husband] could be cited
as inhumane, unjust and non-satisfying and thus constitute a basis for divorce under
Shari’a,”13 but on the other hand, it was not to be regarded as rape. The Christian
interviews and discussions appear not to have raised this issue – but it seems likely,
given the trend to regarding husbands as superior to wives, that recognising marital
rape would also be contentious in the Christian faith community.
Other areas of difficulty in the Muslim discussions were: equality before the law,
inheritance rights, adoption, and the concept of degrading punishment. Degrading
punishment was taken in reference to hudud punishments (whipping, stoning,
amputation, death in the same mode as the person murdered) and the discussion
groups concluded that Shari’a punishments should be exempted.14 Whilst accepting
that children born outside of marriage should have the same (if not more)
protections and right to parenting as children born within marriage, adoption was
excluded in favour of fostering. Equality before the law was contentious in relation
to women’s capacity to enter marriage without a guardian (discussed above) and,
(especially for men) around women acting as witnesses – whereas most followed the
dominant interpretations of Shari’a in which the testimony of two women is
12

See BAOBAB for Women’s Human Rights 1999 and WLUML 2006
Quoted in Naiya, Yusuf and Adamu 2008
14
Surprisingly, none of the participants appear to have made reference to the heated debates – in
Nigeria and the Muslim world - in the wake of the adultery prosecutions of Bariya Magazu, Safiya
Tungar-Tudu, Amina Lawal and others about stoning as a punishment (given that it is not mentioned in
the Qu’ran) or the contemporary nature of appropriate punishments.
13
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equivalent to that of two men in some issues (and in other issues, women’s
testimony is more privileged than that of men and vice versa), others argued that
this is historically contextual and not an stricture for all time.
Amongst the Christian community participants access to reproductive rights and
services was extremely contentious. For some groups, in particular the Catholic
Church, access to reproductive services (including most methods of family
planning) was equated with advocating abortion and vehemently rejected.
Representatives of most other Christian Churches regarded family planning as
acceptable and abortion as permissible in certain circumstances (such as pregnancy
resulting from rape, incest or with health consequences to the mother), some
arguing that this should be a joint decision of husband and wife. Amongst the
Muslim community, access to reproductive health information and services was not
a contentious issue – with the provisos that prevention of pregnancy should not be
for fear of poverty, and that abortion should not be regarded as a method of family
planning, which women pointed out was not suggested by CEDAW (or for that
matter by the AU Women’s Protocol).
Access of young people to reproductive health information was considered
acceptable by Christian community representatives.15 However, young people’s
access to reproductive health services was rejected on the grounds that this would
promote pre-marital sex. This was not discussed in the Muslim study, but the
position would likely be similar.
In relation to women’s participation in public life, representation and leadership
and equal rights to acquire, retain and pass on nationality, there was general
agreement in both faith communities that this is permissible.16 Interestingly, this
included Christians who belong to Churches where women’s leadership as pastor
or priest is prohibited or contentious17, as well as those where women are active in
Church leadership.18 Amongst the Muslim discussants, many men felt this did not
apply to certain positions (the presidency and judiciary in Shari’a courts).
However, some men and most women opposed this variously on progressive
15

Indeed they stated that the Churches do provide such information, although other studies find that
young people do not consider that churches offer them adequate reproductive health and rights
information (cited in Akinrimisi 2008).
16
With the exception of the Jehovah’s Witnesses who reject participation in worldly politics for both
women and men.
17
Such as the Catholic, Anglican, Christ Apostolic and African Churches.
18
Pentecostal Churches such as Redeemed Christian Church of God, Elohim Christian Centre,
Glorious Assembly Ministry, Assemblies of God and other denominations such as Baptist, Methodist,
Presbyterian, ECWA and HEKAN.
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understandings of Islam, that it would be discrimination against women, and, on
the practical grounds that Nigeria is a multi-religious country.
Both faith communities supported the eradication of violence against women (aside
from marital rape), and suppression of trafficking and exploitation through
prostitution, as well as the elimination of harmful traditional practices. Similarly
both faith communities accepted the equal rights of husband and wife in respect of
the ownership, acquisition, management, administration, enjoyment and
disposition of property.19 Similarly both communities supported equality of
opportunity and resources in education and training. They both also supported
(after some discussion), women’s right to work for income,20 and to equal
treatment in employment, taxation, social security, and the right to development.
It is clear from the studies that there are many areas of women’s rights as elucidated
in CEDAW and/or the AU Women’s Protocol on which there is support both
within and amongst faith communities.
It is also clear that the areas of dissent are not always the same for both Muslim and
Christian communities. Importantly, even where there is dissent, on very few
issues was there consensus within either faith community, whether Christian or
Muslim. Amongst the Christian community discussions areas of disagreement
mostly aligned with disagreements amongst different denominations of
Christianity, although there were a few indications that some categories of that
community (in particular youth) might hold differing views from the leaders
(Akinrimisi 2008). In the Muslim community discussions the opposition/support
to some arenas of women’s rights cohered fairly clearly along gender lines (Sada,
Yusuf and Adamu 2008). Although not all Muslim women support CEDAW
and/or the AU Women’s Protocol (and not all Muslim men oppose them), women
are more likely to support domestication than men, but require conditions in
which they will be able to discuss and debate freely in order to express their
views. Furthermore, when the composition of discussion groups includes a higher
proportion of Muslims who are not primarily identified as members of faith-based
organisations (as well as representatives of faith-based organisations) the range of
discussion is wider. In both faith communities those who know more about the
instruments were more likely to be supportive than those who do not. In addition,
19

Wives’ disposition of property without the consent of their husbands was questioned by one male
Islamic scholar, and vigorously defended by the women.
20
For Muslims, on the grounds that marriage is a contract and wives may specify a right to work,
amongst other things (including domicile). For Christians, because of the contemporary context where
a single breadwinner is insufficient.
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those more knowledgeable of alternatives to the dominant conservative religious
interpretations and practices within their faith community were also most likely to
support women’s rights.

Legal Issues in Nigeria
This section looks first at sources of law and the issues arising from multiple
systems and interactions of legal systems in Nigeria (see Atsenuwa 2008), at the
similarities and differences between CEDAW and the AU Women’s Protocol (see
Akiyode-Afolabi 2008), and, the extent to which existing Nigerian laws and policies
are congruent and/or incompatible with these treaties (see Atsenuwa 2008). It then
suggests strategies for the legislative approach to provide domestic legal cover for
Nigeria’s commitments to women’s rights.
Nigeria’s Sources of Law and Legal Systems21
Nigeria’s multiple sources of law include: the constitution, international law,
statutory law, common law and doctrines of equity and repugnance, judicial
decisions, customary laws and Muslim religious laws.
The Constitution is the supreme law of Nigeria and its provisions bind all persons
and authorities throughout the country - Section 1(1). All other laws derive their
validity from the Constitution. Any law that is inconsistent with the Constitution
is void to the extent of its inconsistency - Section 1(3). International law is made
up of the body of norms and standards adopted by the international community in
treaty and non-treaty instruments. In Nigeria, appropriate legislation must be
enacted to give international treaties force of law (1999 Constitution S. 12).
Statutory law is made up of rules of conduct and standards enacted as law by
legislative action of a competent legislative body. It may be an Act of the National
Assembly or Law of a State House of Assembly or Bye-law of a Local Government
Legislative Council. It includes statutes received during colonial rule, i.e. statutes in
force in England as at 1st January 1900. Common Law and Doctrines of Equity are
also part of received English Law. Common Law is the bulk of non-statutory legal
rules that have evolved through the courts over time in the development of English
law. Doctrines of equity embody principles of fairness that evolved through the
courts also to ameliorate the rigidity of rules of common law.22 Courts in Nigeria
do not have the power to make laws. However, in performing their interpretative
21

Much of this section is drawn from Atsenuwa 2008. See also WLUML 2006
Received English law is validated by Section 32 (1) of the Interpretation Act, Cap I23, 2004 Laws of
the Federation of Nigeria
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duties as they seek to enforce statutory law, judicial decisions that elaborate on the
meaning, scope, applicability etc. of a specific law become a source of and part of
the law. Also, as case law constitutes judicial precedent, decisions of courts are
binding precedents in subsequent cases until overruled by a higher court.
Customary law is made up of the laws derived from the beliefs, norms and
practices of a people which have by common usage and acquiescence and long habit
become compulsory with respect to the place or subject matter to which it applies.
Customary Law was the only form of law that existed in the communities of the
area now called Nigeria prior to the introduction of Islam and British colonisation.
Hence, there is not one customary law but a variety, described as “the organic or
living law of the indigenous peoples of Nigeria regulating their lives and
transactions.”23 Thus, although customary laws are derived from established usage,
in principle, they are not static but constantly responding to emerging challenges
and changing values of the people or subject matter.
Muslim laws are commonly referred to as Islamic law or Shari’a. Shari’a law is
constitutionally recognized as enforceable law in Nigeria. Shari’a are the laws
derived through fiqh (Arabic lit. understanding) – the discipline of constructing
positive law from Islamic religious sources; primarily the Qur'an and (to various
degrees depending on the school of fiqh) the Sunna (the traditions of the Prophet),
analogy, reason and consensus. Nigeria follows the Maliki school of Sunni Islam.
Muslim law has dominantly been represented as one; fixed, understood,
manifesting and practised by Muslims everywhere in exactly the same form, despite
the existence of different schools of law within and amongst Sunni and Shi’ite
Muslims and much diversity in actual Muslim communities historically and
contemporaneously. Reform in Muslim legal practice was thus limited to ‘purging’
it of backward customary usages, to restore ‘true Shari’a.’ In recent times however,
an increasing number of Islamic scholars have challenged the view in Sunni Islam
that Shari’a has been fixed for all time and argued for a “re-opening of the doors of
ijtihad (individual reasoning in fiqh),” to permit legal conceptualisations to evolve
with changing needs and better understanding of social situations, while still
recognizing the textual sources of Islam. In this view, unlike customary law,
practices and indeed laws of Muslim communities, regardless of how longstanding,
can and must be challenged.
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24

Adopting Women’s Human Rights Legislation in Nigeria

Until recently, it was thought that the constitutional recognition of Shari’a as law
in Nigeria was limited to the areas of personal law (family, property, succession and
contract) and Shari’a in Nigeria was not codified. Since 1999, codification of Islamic
law of crimes by some states, have altered this position.
Multiple Law Systems and Conflict of Laws – Issues and Implications
The simultaneous existence of multiple law systems/regimes frequently leads to
difficulty in establishing ‘what is the law’ on a particular issue. In principle the
Constitution is superior to all other laws and legal systems, so that the validity of a
law is determined by the extent to which the Constitution permits. Thus even
when international treaties are domesticated, they remain subject to the
Constitution, although they may possess “‘a greater vigour and strength’ than any
other domestic statute.”24
Problems arise when the effect of recognition of laws by the Constitution
undermines otherwise constitutionally affirmed rights by excluding the
applicability of its provisions in some context. For example, what is the essence of a
Constitution-based right against sex-based discrimination when the Constitution
itself permits sex-based discrimination by conferring validity on cultural or
religious norms that are sex-discriminatory?
Further, it would seem that the Constitution recognises the relative autonomy of
each of the law systems and permits them to co-exist as alternatives. However,
there is also sense in which the law systems are hierarchically placed with statutory
law over the others. For example, High Court Laws of the States only permit the
enforcement of rules of custom which are not “repugnant to natural justice, equity
and good conscience and are not contrary to law or public policy.” As it is the
courts who administer the repugnancy test, it can be surmised that customary law
remains subject to even case law. However, it is arguable whether the earlier
readiness of the courts as identified through case law to subject customary law to
statutory law is matched in contemporary climes as indicated by the decision of the
Supreme Court in Augustine Nwafor Mojekwu v Mrs. Theresa Iwuchukwu (2004) 4
SCNJ 180.
Until recently, Shari’a was treated as a form of customary law, and in principle,
similarly subordinated to statutory law and subject to the repugnancy test.
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Clarified by the Supreme Court in considering the status of the African Charter on Human and
People’s Right, domesticated as Cap. 10 of the Laws of the Federation of Nigeria, in General Sani
Abacha & Others v Chief Gani Fawehinmi (2000) 6 NWLR (Pt. 660) 228).
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Increasingly, however, Shari’a is being recognized as a distinct system of laws, and
less likely to be subjected to the repugnancy test. Judicial decisions conflict on
whether statutory law may override Muslim laws. In one case it was held that a
Muslim may make a Will as he or she deems fit and may avoid the principles of the
Shari’a (which arguably only permits wills to govern 1/3 of an estate).25 However,
another case held that a Muslim could not devolve property other than as
permitted by Muslim laws.
The decision in Adesubokan’s case is indicative of a willingness to admit the right
of an individual to choose their own personal law. However freedom to choose
one’s personal law is increasingly being circumscribed in the current political
climate and this position is tacitly being given statutory recognition. Statutes,
increasingly, are self-limiting their applicability to Muslims. For example, section
117 of the Child Rights Law of Jigawa State expressly excludes the applicability of
Part XII of the Law which relates to adoption to Muslims – implying that Muslims
may not choose to have non-religious personal law applied to them. Similarly,
examples of the self-limiting approach of statutory law vis-à-vis customary law are
found in the Wills Law of Lagos and Edo States and this principle has been affirmed
as valid in several cases.26 An explanation for this trend would that there is
increasing juridical acknowledgement of the validity of each law system and
disinclination to hierarchicise them. It might also indicate a resurgence of
conservatism.
Official Policies
An official policy may be defined as a course of action adopted by a government. It
may be expressly stated in a document or be deducible from the lines of action
undertaken. Formal adoption of policies by governments has been used to
complement law in providing direction for governmental action. While it is
unlikely that an official policy in writing will contradict the law, it is not unusual
for unofficial policies to run against the grain of legal principles and standards.
In Nigeria, official policies, on their own do not constitute law and cannot be
enforced in courts of law. However, policy instruments can elaborate and specify
the goals, values and standards to which existing laws aspire and may be useful in
interpreting the latter as well as guiding programmatic interventions by
governments. Indeed, that law exists or is absent and the direction of the law which
25

Yinusa v. Adesubokan Unreported Suit No. S.C. 25/70 decided on 17/6/71,
Idehen v Idehen [1991] 6 NWLR (Pt. 198) 382 and Lawal-Osula v Lawal-Osula [1995] 7 NWLR
(Pt.419) 259

26

Adopting Women’s Human Rights Legislation in Nigeria

exists on a subject matter may be indicative of the policy direction of a government
on the matter. Further, although conceptualised as administrative tools/guidelines
to provide direction for governmental action, there is evidence of increasing
acknowledgement of the value of policy instruments in elucidating the nature and
scope of legal rights and obligations.
Comparing the Substantive Provisions of CEDAW and the AU Women’s
Protocol27
CEDAW is the first international bill on women’s rights. It predates by
nearly twenty years the AU Women’s Protocol which is the first
comprehensive African regional instrument addressing women’s civil,
political, socio-economic and cultural rights.
Both treaties aim to promote and protect women’s rights and freedom from
gender-based discrimination in all spheres. Both place the responsibility for
enforcement on States Parties, enjoining them to legislate on and combat
“all forms of discrimination against women”28 and to institute on affirmative
policies, temporary special measures,29 where necessary, to change
embedded structures of gender discrimination.30
Both emphasise the right of women to participate on the same terms as men
in decision making.31 Article 2 of the Protocol recognizes that women
experience discrimination as a result of law and social practice. Hence,
article 2(2) of the Protocol builds on articles 2(f) and 5(a) of CEDAW.
Both emphasize the principle of equality between women and men and require
states parties to examine and review all existing discriminatory legislation.32 The
right to dignity of women is entrenched in both instruments.33
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The following section is drawn largely from Akiyode-Afolabi 2008
Art 2(1) CEDAW; art 2(1) AU Women’s Protocol
29
Art. 4 CEDAW and article 9 AU Women’s Protocol.
30
Se Arts 2(b), 7 CEDAW, among others, and Art. 2(1) 8b)(c) and (2) AU Women’s Protocol.
31
See CEDAW Arts. 3 (guarantees of basic human rights and fundamental freedoms), 5 (sex role
stereotyping and prejudice), 7 (political and public life), 8 (representation), 9 (nationality), 10
(education), 11(employment), 12 (health), 13 (economic and social benefits), and 16 (marriage). The
relevant provisions in the AU Women’s Protocol are Arts. 2 – 5 (elimination of discrimination against
women and other guarantees of basic human rights and fundamental freedoms), 6 -7 (marriage and
post-marital rights), 8 (law and justice), 9 (political and public life), 12 (education), 13 (economic and
social welfare), 14 (health and reproductive rights), and 20-21 (widowhood and inheritance).
32
Art 2 (f) CEDAW; Art.2(1) AU Women’s Protocol
33
See Art 6 of CEDAW and Arts. 3 and 4 AU Women’s Protocol.
28
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Both instruments enjoin States Parties to ensure respect and protect the health and
reproductive rights of women.34 They also guarantee the economic and welfare
rights of women in relation to employment and social security and call on States
Parties to take “all appropriate measures” to secure the rights of women in the field
of education.35
Both require a woman’s consent as prerequisite for the validity of marriages,36 and
the equal rights of the husband and wife in marriage in relation to family name,
choice of residence, children, and acquisition of property, among others.37
Furthermore, both call for the registration of marriages. CEDAW requires States
Parties to stipulate age for marriage in national legislation,38 whilst the AU
Women’s Protocol stipulates 18 years as minimum age for marriage for women.39
Both provide for the right of a woman to retain her nationality or acquire the
nationality of her husband,40 and grant equal rights to women and men with
respect to the nationality of their children.41 The Protocol however makes this
right to be subject to the provision in national legislation,42 following objections
raised at the drafting stage that traditionally, children follow the father’s line
(although historically Africa also has ‘traditionally’ matrilineal and bilinear descent
systems in which children do not ‘follow the father’s line.’)
There are also differences between CEDAW and the AU Women’s Protocol. The
AU Women’s Protocol defines more terms, such as harmful traditional practices43,
violence against women44 as well as discrimination against women, which is the
only term defined in CEDAW.
With the exception of article 6 on trafficking and exploitation of prostitution of
women, CEDAW does not make any provisions pertaining to violence against
women. However, the CEDAW Committee addressed this in its General
Recommendations.45 In contrast, the AU Women’s Protocol gives violence against
34
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Art. 16(1)(b) CEDAW; Art. 6(a) AU Women’s Protocol
37
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women extensive coverage,46 including verbal violence. In particular, the AU
Women’s Protocol develops rights for women in freedom from violence in the
private sphere (Article 4(2) (a)). This may compel African states to legislate against
rape within marriage, if they have not already done so. The bar for state
responsibility is set very high in the AU Women’s Protocol.47 It requires the state
to provide education, punish perpetrators and offer reparations to those whose
rights are violated. It echoes the Valesquez48 test for due diligence required of States,
which is also set out in CEDAW General Recommendation No. 19.49
However, the AU Women’s Protocol omits any reference to the rights of rural
women in Africa, whilst CEDAW makes elaborate provision for the rights to be
secured by the States Parties for rural women.50 These include the right to social
security51, “access to agricultural credit and loans, marketing facilities, appropriate
technology and equal treatment in land and agrarian reform as well as in land
resettlement schemes.”52
The AU Women’s Protocol also addresses several critical areas for African
women, which are not elaborated in CEDAW. It provides for protection against
harmful practices,53 expressly citing female genital mutilation.54 It includes the
right to peace55 and protection of women in armed conflict,56 rights to health and
reproductive rights,57 and to food security.58 The AU Women’s Protocol also
addresses HIV/AIDS, providing for the right of a woman to be informed of her
health status and that of her partner particularly if affected with sexually
transmitted infections.59
The AU Women’s Protocol also includes special
attention to widow’s rights,60 elderly women,61 women with disabilities, 62 and
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women in distress.63 In addition, the AU Women’s Protocol provides rights to
housing, environmental protection and sustainable development.64
Although both CEDAW and the AU Women’s Protocol address women’s labour
rights,65 the AU Women’s Protocol takes account of the informal sector (where the
huge majority of African women work), whilst CEDAW targets women in the
formal sector. Labour rights in the AU Women’s Protocol are framed by the rights
“to equal remuneration for jobs of equal value for women and men,”66 to freedom
from harassment in the work place67, as well as to equal opportunity for securing
benefits and promotions.68
Enforcement of rights and judicial remedies is another area where the AU
Women’s Protocol is particularly strong, for instance in obliging States Parties to
“provide for appropriate remedies to any woman whose rights or freedoms ….have
been violated,”69 and, expressly vesting national judiciaries with responsibility for
the determination of appropriate remedies.”70 These provisions in the AU
Women’s Protocol’s provision resolve the issue of the justiceability of the rights it
enumerates.
CEDAW allows reservation in so far as they are not incompatible with the object
and purpose of CEDAW.71 In contrast the AU Women’s Protocol does not
contain clauses which may permit member states to opt out of or derogate from
applying its provisions. The only legitimate reasons for limiting the rights and
liberties contained within the AU Women’s Protocol are as defined in the African
Charter on Human and Peoples’ Rights (and the supplementary treaties72), in
Article 27 “rights and freedoms shall be exercised with due regard for the rights of
others, collective security, morality and the common interest.” The African
Commission on Human and Peoples’ Rights has further stated that possible
grounds for the limitation of rights must be based on legitimate public interest; and
the consequent disadvantages must be absolutely necessary and strictly
proportional to the advantages the limitations obtain. More importantly still, the
63
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consequence of a limitation must in no circumstances be to render the right itself
illusory.73
Broadly speaking the provisions in the AU Women’s Protocol draws on CEDAW.
Thus, in terms of philosophy and purpose, the two instruments are identical,
except in respect of jurisdictional coverage. However, the AU Women’s Protocol
is intended to take account of the contextual specificities of women in Africa. It
also draws on post-CEDAW developments in women’s and human rights
discourses generally (such as the rights to be free from gender-based violence, and
the responsibility of the state vis-a-vis violations of human rights by non-state
actors).
Nigerian Laws and Policies Congruent and/or Incompatible with CEDAW
and the AU Women’s Protocol74
It is often asserted that despite Nigeria’s ratification of both CEDAW and the AU
Women’s Protocol, there is an array of discriminatory laws, which are
incompatible (inconsistent) with the provisions of these treaties. This is true.
Nonetheless, the values, standards and legal precepts espoused by these treaties are
not entirely new to the Nigerian legal system. There are existing laws, some of
which predate CEDAW, which espouse the same values and standards as CEDAW
and the AU Women’s Protocol (i.e. are congruent with them). Also, numerous
governmental policies which clearly affirm the rights of women as enshrined in
CEDAW and the AU Women’s Protocol already exist, in principle providing
direction for governmental action.
The objective of the elimination of discrimination against women has
constitutional cover in Sections 15(2), 17(2)(a), and 42. There is also federal and
state legislation, judicial precedent against discriminatory customary law, and
official policy support.
However, although the Constitution voids all laws that are incompatible with any
of its provisions (so that laws that are incompatible with sections 15(2), 17(2) and 42
are automatically non-existent whether or not there has been a pronouncement to
that effect), discriminatory laws remain in Nigerian statute books and are enforced
still as law. Also, the Constitution contains conflicting statements, for example, it
limits the guarantee of the right to equality by qualifying the scope of the right to
73
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equality guaranteed by s.42(1) in s.42(3) which excludes the Police and other
corporate bodies established by law.
Promoting the full advancement and development of women is supported in both
federal and some states level legislation, as well as in federal and states level
programme initiatives and institutional establishment, and several national policies
and strategic plans. However, many plans and programmes remain, at best, genderblind especially in macro-economic planning.
Adopting special measures to ensure equality, including affirmative action is
supported in some state level legislation, as well as in the National Policy on
Gender, and several states initiatives (such as programmes promoting girls’
education). However, Federal Character Commission Act, Cap F7, 2004 LFN,
although designed to foster inclusion of marginalised groups, fails to acknowledge
gender-based exclusions and marginalization.
Elimination of Sex-Role Stereotyping and Prejudice is congruent with the
Constitution (sections 21 and 34). It also has federal legislation in the Child Rights
Act, as well as some states’ legislation on child rights and on gender and equal
opportunity. Several national Policies and Plans also have this objective.
However, discriminatory prejudices about male superiority in the courts and in
institutional and administrative practice continue to vitiate both legislation and
policy.
Suppression of all forms of sexual exploitation of women has federal and state
legislative support in Acts and laws on trafficking, child rights, and relating to
sexual abuse (outside marriage).
Equal right to participate in decision-making, politics and public life is supported
by sections 14(2) and 42 of the Constitution, by state law in Anambra and Imo
states, and in the National Gender Policy. It is ignored in fact in election and party
laws and procedures, as well as in nominative posts.
Section 25 of the Constitution confers equal rights to acquire or confer citizenship
by birth. Also, neither marriage to a non-Nigerian nor change of citizenship by a
spouse can deprive a Nigerian woman (or man) of their citizenship (s.30).
However, male citizens are privileged in that their foreign wives can acquire
citizenship by registration, rather than the more demanding process of
naturalisation (s.26). In addition, Section 29 of the Constitution which permits
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voluntary renunciation of citizenship indirectly acknowledges the legality of child
marriages and permits treating a married girl-child as an adult. There is no
corresponding accommodation for treating a male married minor as an adult.
Equal rights in education is supported by federal and some states legislation on
compulsory, free and universal basic education, mass education and adult literacy,
and child rights, as well as national policies on gender and on education. State level
laws on dropping-out from school due to marriage (Bauchi, Kano, Jigawa), or on
hawking (Lagos and Anambra) are also relevant for promoting education for girls.
Equality in the field of employment is supported in sections 17 and 16d of the
constitution, in the Labour Act of 2004, in some states laws, and in the National
Gender Policy. However, constitution s.42(3) is incompatible with the right to
non-discrimination in employment (as discussed above) and validates
discriminatory laws and practices in the police, relating to night work in an
industrial or agricultural undertaking, to employment in mining. Furthermore
unwritten policies and practices pervade the formal private sector workplace,
which (for instance) deny women the right to marry or get pregnant for a period as
may be expressly or otherwise specified by the employer, set glass ceilings for
promotion and discriminate in pay levels and career opportunities. The same
situation applies in the informal sector although the bane of policing that sector is
the near absence of governmental oversight which makes monitoring and
enforcement of the Labour Act difficult. Public Service and National Youth Service
Corps regulations deny women rights around maternity.
Similarly, the rights to non-discrimination in the field of health and respect for
women’s reproductive rights, non-discrimination in other economic and social
aspects of life including rights of rural women, equality before the law, rights in
marriage and family relations all have some instances of congruent law, whether at
constitutional, federal or state legislation or in customary and Shari’a law, or in
national policies and plans. Equally, each of these arenas of rights is also
constrained by incompatible laws and policies in secular, religious and customary
law and in administrative procedures.
Discriminatory laws remain through a prejudice and a lack of political will, but
also through the complexity of the web of legal factors analysed above
(constitutional contradictions on the principle of non-discrimination, multiple legal
systems, federal/state jurisdictions) all incorporating an historical gender bias due
to centuries of patriarchy. Hence, there is the need for comprehensive legislation
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that would address or enable the circumvention of these factors. Formal
domestication of women’s human rights instruments by legislation will give legal
cover to those interventions being undertaken which are not backed by law and
engender a holistic approach to planning and programming for women’s
development, and, women’s contribution to development in Nigeria.
Domesticating rights in CEDAW and the AU Women’s Protocol will also serve to
speed up “buy-in” of other public and private actors as it would legislatively
mandate compliance with its standards and principles.
Providing the evidence that although undomesticated, many of CEDAW’s and the
AU Women’s Protocol’s standards and aspirations are reflected in laws already in
force in Nigeria and the existing policy environment guiding governmental action
and society is yet to disintegrate as feared, could help to demonstrate that many of
the fears are unwarranted.
Legislative Frameworks and Mechanisms for the Enjoyment of Women’s
Rights
In countries with a British colonial legal heritage (dualist systems), international
treaties must be domesticated in order to give them force in municipal law, thereby
enabling legally enforceable claims to be made on them. This may be undertaken
in several ways:75
(i)
direct incorporation of the treaty provisions to the Constitution of a state
party;
(ii)
incorporation of some or the whole of the treaty into the provisions
(usually the Section on the Bill of Rights) of the Constitution of a state
party, as in Uganda (where the 1995 constitution provides for affirmative
action for marginalized groups, including by gender, as well as a clear
indication that equality is prioritized in conflicts of laws) and Ghana (1992),
as well as South Africa;
(iii)
enactment of the treaty as a whole by means of an Enforcement and
Ratification Act, as in Nigeria with the African Charter on Human and
Peoples’ Rights;
(iv)
enactment of treaty provisions in one or more pieces of local legislation, as
in Ghana, India and numerous other countries.
Nonetheless, even without domestication, courts may refer to such treaties,
enabling them to become part of case law, such as citing CEDAW in Muojekwu v
Ejikeme,76 in Igbo customary law. Despite initiatives training Shari’a court judges
75
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34

Adopting Women’s Human Rights Legislation in Nigeria

in human rights, it seems unlikely that in the near future CEDAW or the AU
Women’s Protocol will be cited in Shari’a Court judgments.
The likelihood of direct incorporation of CEDAW or the AU Women’s Protocol
to the Constitution via a Schedule or even incorporating more of its provisions into
the Bill of Rights is extremely low in the present political context – given the
failure of the 2007 CEDAW Bill and the Reproductive Health Bill before. Given
the hostility to domesticating international treaties by those who view them as
foreign impositions, it is not recommended that the approach be to pursue a
“Ratification and Enforcement Law” which would enact CEDAW or even the AU
Women’s Protocol as is.
It may be considered faster and more realistic to seek “domestication” through the
enactment of different pieces of legislation embodying their aspirations and
standards, that is, a piecemeal approach. This has the advantage of enabling quick
action where there is consensus while a more comprehensive approach would be
slower as no law would be passed until all contentious issues are ironed out. And,
in fact, the first attempts at legislating reforms for women’s rights and development
in Nigeria were on a piece-meal basis with theme-specific Bills being developed and
presented to the legislature. For example, various Bills have been prepared to
address the problems of violence against women (VAW) and women’s reproductive
health. The disadvantages of the piecemeal approach, however, include higher
costs and the danger of inaction on controversial issues once some measure of
satisfactory action is recorded on other issues. The mixed and scattered results of
the piecemeal approach makes it obvious that there has to be a more concerted
effort to promoting women’s development and rights.
Finally, there are two governmental levels at which a comprehensive Bill of
Human Rights for women might be pursued. The first is to secure enactment of
federal legislation while the second is to pursue enactment as state legislation across
the states. Some fear that the increasing use of the power derived from the doctrine
of “covering the field” undermines the sharing of powers between the federal and
the state governments. Others would support it by alluding to Constitutional
obligations of the state as enshrined in Chapter 2 provisions of the Constitution to
find a justifiable basis for the exercise of federal power as did the Supreme Court in
relation to the anti-corruption law in Attorney-General for Ondo State v.
Attorney-General of the Federation. One strong consideration would be that all
citizens of Nigeria should legally have the same scope of human rights.
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National legislation to secure justiceable general principles of non-discrimination,
equality, affirmative action and regulation of conflict of laws is particularly
important in view of the current trend to the non-hierarchal recognition of
multiple legal systems combined with the increasing difficulty of Nigerian citizens
to freely choose which legal system (secular, religious or customary) they wish to
subscribe to.
Even so, merely enacting federal or state legislation does not resolve all the issues,
since even when domesticating an international treaty, the Constitution ranks
above other law. The challenges arising from the problematic provisions of the
Constitution will remain until the Constitution itself is amended. It is important to
support the proposals to reform the internal contradictions to the Constitution in
terms of sex discrimination, making rights justiceable, and recognising in ‘federal
character’ gender as a criterion requiring affirmative action. However, given the
political controversies which already surround the constitutional review process,
this cannot be the only strategy adopted.
It is acknowledged that this would be a long and difficult process, but the areas
where there is least recognition of and most controversy over women’s rights are
also precisely in the areas where women’s lives are most intimately constructed – in
family and marriage and in inheritance and property rights - where single issue
bills are least likely to be passed. Achieving justiceable general principles of nondiscrimination, equality, affirmative action and regulation of conflict of laws
(whether in the constitution or in some form of gender equality act), would also
strengthen supporting strategies such as single issue bills and public interest
litigation.
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EXAMINATION OF THE PROVISIONS OF THE WOMEN’S
PROTOCOL TO THE AFRICAN CHARTER
AND ITS RELATIONSHIP TO THE
CEDAW CONVENTION AS WELL AS THE
INTERPRETATION AND IMPLEMENTATION OF
THE PROTOCOL IN OTHER AFRICAN COUNTRIES
Abiola Akiyode-Afolabi
and Stella Amadi
Summary
The global focus on human rights in general and women rights in particular took
firm roots in the 21st century, renowned for its elevation of the universal standards
of human rights promotion and protection. Among the most enduring outcomes of
the century’s human rights engagement are the Charter of the United Nations,
which, for the first time in history, established gender equality as a fundamental
human right; the 1948 Universal Declaration of Human Rights (UDHR), which
broadened the scope of human rights to encompass non-discrimination on the basis
of race, sex, gender, religion, opinion etc and the 1979 Convention on the
Elimination of all Forms of Discrimination Against Women (CEDAW), adjudged
as the first legally binding international instrument that comprehensively spelt out
the equal rights of women and men.
CEDAW was to become popularly known as the women’s bill with 30 articles that
cover all spheres of life ranging from the political, the economic and the social to
the cultural. CEDAW seeks to systematically address the need to alter the
fundamental, social and cultural patterns that perpetuate discrimination against
women. Although it has been ratified and domesticated by many African countries,
this and other instruments aimed at promoting and protecting women’s right in
Africa have been seen to be inadequate for women in Africa against the daily reality
of their lives.
In the above context, the adoption of the African Charter on Human and Peoples’
Rights in 1981, was meant to mark the beginning of a new era in the field of human
rights protection in Africa. But although the Charter distinctly deals with human
rights in a unique African way, it is nevertheless considered a defective human
rights instrument in the sense that, among other things, its provisions on genderrelated rights are not elaborate. It addresses these rights in vague and general terms
that omit core issues relating to women’s rights. It was in order to overcome
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shortcomings like these that the drafters of the Charter made provision through
Article 66, for the adoption of special protocols or agreements to supplement its
provisions, where necessary. It was this welcome development which few years
back, gave room for the adoption of the Protocol to the African Charter on the
Rights of Women in Africa.
The AU Protocol finds its primary relevance in its comprehensive embodiment of
the rights and freedoms, which women in the African region should be enjoying
but which unfortunately, are still largely being denied them. It was promulgated
out of concern by the AU that despite the ratification of the African Charter on
Human and Peoples’ Rights and other International Human Rights instruments by
its member states, women in Africa still continued to be victims of discrimination
and harmful practices. Since the creation of the Organization of African Unity
(OAU) Charter in 1963, no mention of women reflected in the document and the
African Charter did also not provide comprehensively for women’s human rights
within the African context. The protocol particularly sought to address the
paternalism more particularly by seeking to strengthen women’s control over their
role as child bearers and the role they play in the community as a whole. This
report focuses on the outcome of the examination of the provisions of the AU
protocol vis-à-vis its relationship to the CEDAW Convention as well as the
interpretation and implementation of the Protocol in other African Countries. The
major objectives are as follow:
1. To conduct an in-depth comparative analysis of the provisions of the
Protocol and CEDAW pointing out insights that could help addressing
concerns around CEDAW being a western agenda or imposition and
highlighting significant areas of convergence and divergence between the
two-with particular references to Nigeria’s context.
2. To examine the perspectives on African traditional religions and cultures
that lead to the development of the Africa Protocol, areas that still pose
significant barriers to popular acceptance and domestication of the AU
protocol
3. To examine the domestication, interpretation and implementation process
of the Protocol in other African countries distilling best practices for
possible adoption in Nigeria.
4. To compile lessons and best practices on domestication of the Protocol visà-vis CEDAW in other African countries with similar legal and
parliamentary systems as Nigeria to enlighten the coalition on possible
approaches and pitfalls in the domestication process.
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5. Make recommendations based on the evidence gathered that would inform
the overall advocacy strategy for the domestication of the Protocol in
Nigeria.
In addressing the objectives, this report has been divided into five major sections.
The introductory section provides a background for the entire studies by re-visiting
the historical development of fundamental human rights in the 21st century and
how it served as the foundation for the advent of the AU protocol. The
introduction then analyses the provisions, its benefits, its uniqueness, the gaps as
well as its weaknesses and strengths. The second section, analyses the AU protocol
in relation with the CEDAW and attempts to establish the complementarities, the
convergences and divergences between the two instruments that have been ratified
by Nigeria and offer opportunities for African and Nigerian women to legitimize
their issues. The section establishes the need for the harmonization of the
international and regional instruments including CEDAW, Optional protocol to
CEDAW, the Charter, the Protocol and the AU Protocol establishing the African
Court on Human Rights. It however proposes relevant modifications to adequately
promote and protect the rights of women in Nigeria. The third section assesses
perspectives on African traditional religion that might have influenced the protocol
and the areas that could still pose significant barriers to its popular acceptance.
The fourth section has two parts; the first is a compilation of the reports of the
Focus group discussion with gender-focused civil society groups in Nigeria, the
findings from this exercise and key interviews with some major stakeholders in
Nigeria. It provides the emerging consensus on the strategies for domestication of
the protocol. The second part also provides detailed insights to the findings from
key organizations and actors in the process of ratification and domestication
process in three African countries namely, The Gambia, Mozambique and Togo.
The section concludes by highlighting the best practices in the domestication
processes in the countries. The last section provides an assessment of the
domestication processes, the proposals and recommendations on the process incountry and out-country based on evidence available at the time of the study. It
highlights the major recommendation and concludes that Nigeria women have
great potential to enjoy the rights enshrined in the two women rights’ bill.
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METHODOLOGY







The study reviewed existing literatures to assess the extent of work that has
been done on the subject matter, and identify and review the changes proposed
in the discourse, if any. It additionally gathered and reviewed relevant
international, regional and national instruments on women’s human rights
including articles, publications, newsletters and journals from within and
outside Nigeria.
The study made use of structured interviews to extract first hand information
on best practices and strategies for the domestication processes. The first
categories selected were major actors in the country and in the continent, who
directly participated in the process of adoption and ratification of the AU
protocol and who are also respected in their countries for their stand on
women’s human rights.
The study engaged in country studies and visits to Togo, Mozambique and the
Gambia to examine their domestication and harmonisation processes.
Panel the views and experiences of civil society organisations on the
protocol and the CEDAW domestication process and focus-group discussions
were used to document in Nigeria.
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PART ONE:
Introduction
I
THE REGIONAL LEGAL FRAMEWORK ON WOMEN’S
HUMAN RIGHTS
African women, as their counterparts in other continents, live with and are
therefore familiar with male dominance to the extent that paternalistic tendencies
define and shape all aspects of gender relationships.
The African Charter on Human and Peoples’ Rights was meant to guarantee the
rights of both men and women on an equal basis. It nevertheless failed to achieve
this purpose some provisions which offer a measure of protection to women, have
been found to be grossly inadequate for the holistic protection of the rights of
African women. The idea of a Protocol on the Rights of Women in Africa was first
mooted at a seminar organized by the African Commission on Human and
Peoples’ Rights (ACHPR) in collaboration with civil society groups. - Women in
Law and Development in Africa (WILDAF); the African Centre for Democracy
and Human Rights Studies (ADCHRS) and the International Commission of
Jurists (ICJ) - in March 1995 in Lome, Togo. The seminar recommended to the
ACHPR suggestions on the content of the envisaged Protocol and the appointment
of a Special Rapporteur on the rights of women, to be elected from members of the
ACHPR. The recommendations were approved by ACHPR and were thereafter
submitted to and approved by the OAU Heads of State and Government at its 31st
Ordinary Session held in Addis Ababa in June 1995.Following the approval of the
recommendations, experts were appointed to draft the Protocol. A Commissioner
of the ACHPR, Professor Emanuel Dankwa served as the Coordinator of this
group. Other members of the Group were drawn from inter-governmental
organizations (IGOs), non-governmental organizations (NGOs) and other segments
of the civil society. The meeting of experts was held in Nouakchott, Mauritania
from April 12 to 14, 1997. The Draft Protocol developed during this meeting was
submitted, for consideration, to the ACHPR at its 22nd Ordinary Session in Banjul,
the Gambia in October 1997.
The ACHPR subsequently nominated Commissioner Julienne Ondziel-Gnelenga
as the Special Rapporteur on the rights of women, part of whose mandate it then
became to elaborate the Draft Protocol and follow through to its adoption by
African states. Despite difficulties presented by lack of funds, the Draft Protocol
was eventually presented to the ACHPR at its 26th Session in Kigali, Rwanda in
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November 1999. After a few amendments, it was adopted and sent to the General
Secretariat of the OAU for consideration and further action.
At the time the AU Protocol was being drafted, the Women’s Unit within the
OAU in conjunction with the Inter-Africa Committee on Traditional Practices
Affecting the Health of Women and Children (IAC) had also initiated and prepared
a draft Convention on traditional practices affecting the fundamental rights of
women and girls. This draft Convention was submitted to the Secretary General of
the OAU. These two initiatives were linked together.
There were several meeting of Experts one was held Addis Ababa from November
12-16, 2001. After exhaustive debate and the introduction of a number of
amendments, the Meeting of Experts adopted about 90% of the provisions of the
Draft Protocol while bracketing a few matters, such as those pertaining to
polygamy and the monitoring and enforcement of the Protocol, which were
referred to a second meeting of experts and the Meeting of Ministers for further
discussion.
After series of delays lasting over a period of sixteen months, the draft protocol was
further debated and amended at these meetings before being adopted by the
meeting of Ministers. It was subsequently submitted for adoption at the African
Union Heads of State and Government meeting in Maputo, Mozambique, where it
was finally adopted on July 11 2003.The Protocol was subsequently opened for
signature, ratification or accession by African states, “in accordance with their
respective constitutional procedures,” in consonance with Art. 28(1) & (2) which
enjoins states to deposit their instruments of ratification or accession with the
Chairperson of the AU Commission.
II
REASONS FOR THE PROTOCOL
All the international and regional human rights instruments, including the
CEDAW and African Charter on Human and Peoples’ Rights, preceding the AU
Protocol on the Rights of Women in Africa have proved insufficient for the
protection of women’s rights in Africa as they do not adequately address the rights
of women. This has always been the contention of women’s rights advocates and
activists.
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CEDAW, the “definitive international legal instrument requiring respect for and
observance of the human rights of women”77, has been criticized as reflecting only
Western values. This argument is weakened by the fact that the issues
highlighted within the CEDAW context affect women all over the globe.
However CEDAW does have its limitations especially with respect to fully
addressing the rights of rural women and certain pressing issues relevant to the
present needs of women such as the issue of HIV/AIDS. The framework is also is
overtly preoccupied with the elimination of violence against women. In addition,
several African countries that have ratified CEDAW did so with reservations,
which often strike at the heart of the Convention. These reservations are based on
religious or cultural grounds and often exclude obligations in the family, which is
one of the most relevant spheres for women.78
The African Charter on Human and Peoples’ Rights on its part contains only three
main provisions relating to the rights of women. These are Article 2 on nondiscrimination on the basis of sex, among others. This is a non-autonomous
provision; that is to say, it can only be invoked in relation to the implementation
of a right protected under the Charter. In other words, the provisions entitling the
enjoyment of human rights without discrimination on specified grounds applies to
each provision of the Charter79. It is possible to view this broad interpretation as
implying that the Charter sufficiently protects women’s rights; but one is quick to
object on the ground that the Charter does not address the problems affecting
African women in a systematic and specific way. It does not, for example, make
explicit provisions on the right of consent to marriage and equality of spouses
during and after marriage. Though it guarantees the right to property,80 the Charter
fails to address the unequal distribution of property in Africa, particularly the
plight of African women who, often, are denied access to property by laws and
customs relating to succession and inheritance.
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Article 3 on equal protection of law, which is a general principle of international
human rights law and Article 18(3), which obligates states to ensure the elimination
of discrimination against women and to protect the rights of women and children
as stipulated in international instruments is, however, situated within the context
of the family, which the Charter regards as “the natural unit and basis of society”
and “the custodian of morals and traditional values recognised by the community.”
This type of provision introduces conceptions of African family and values in
which rights pertaining to the family are not only examples of collective rights but
also a reflection of the notion of essentialist nature of African society. African
society is considered to be inclusive while individual rights are collective in their
dimensions, their recognition, modes of exercise and the means of protection being
a collective process requiring the intervention of other individuals, groups and
communities.81 In addition, though the Charter lays much emphasis on ‘traditional’
African values, it fails to address concerns that life-threatening customary practices
have on women. According to Elize82, “These omissions are compounded by the
fact that the Charter places great emphasis on traditional African values and
traditions without explicitly addressing concerns that many customary practices,
such as female genital mutilation, forced marriage and wife inheritance, can be
harmful or life threatening to women.
By ignoring critical issues such as patriarchally defined custom and marriage, the
Charter inadequately defends women’s human rights.” Furthermore, the provision
of Article 60 linking the African Charter to international law on Human and
Peoples’ Rights and the provisions of various African instruments as well as
instruments adopted within the Specialized Agencies of the United Nations of
which the parties to the Charter are members for inspiration for the African
Commission, the executing organ of the provisions of the Charter has not in any
way helped the realisation of the rights of women. One of the instruments aimed at
promoting and protecting the rights of women to which the provisions of this
Article applies is the CEDAW, the provisions of which have suffered the crises of
compliance due to the many criticisms it has been subjected to.
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From the foregoing, it is clear therefore, that the reasons for the elaboration of a
separate treaty, the AU Protocol on the Rights of Women in Africa to protect
women’s rights in Africa may, therefore, be summed up thus: “[Dominant cultures
and religions in Africa often bear elements of inequality, when not being clearly
unfavourable to women. Furthermore, neither the African Charter nor CEDAW
provide sufficient guarantees to African women as regards their rights.”83 The
Protocol is put together to “ensure that the rights of women are promoted, realised
and protected in order to enable them to enjoy fully all their human rights.”84 It,
thus, seeks to vindicate the rights of women in Africa having expanded
international human rights to include those that are central to African women’s
conditions.
III.
COMING INTO FORCE OF THE PROTOCOL-STRATEGIES FOR
STATE RATIFICATION
The adoption of the Protocol by the 2nd Ordinary Session of the Assembly of the
African Union on July 11, 2003 was only the laying of a foundation for the
realization of the rights of African women. The next stage was bringing the
Protocol into force by ensuring that it received the necessary number of
ratifications – 15 – as provided in Article 29. Coming into force of the Protocol is
the springboard for calling into effect the provisions of Article 26 obligating the
state parties to implement and monitor the actualization of the rights provided in
the Protocol. Concerns that the ratification and domestication of the Protocol,
which took eight years to come into existence, may take even a longer period to
achieve, as was the case for a series of human rights instruments before it led to the
formation of a pan-African coalition of women’s and human rights organizations,
Solidarity for African Women’s Rights (SOAWR)85. The campaign is therefore still
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moving on with greater emphasis on domestication and implementation of the
Protocol.

IV.

EXAMINATION OF THE PROVISIONS OF THE AU PROTOCOL

Brief Overview
The Women’s Protocol is significant in three ways; first, it reinforces attention on
women’s rights that other international and regional instruments have elaborated
such as CEDAW, the Dakar Platform for Action and the Beijing Platform for
Action. Secondly, it is the first instrument in International law to explicitly provide
for women’s sexual and reproductive rights to medical abortion when pregnancy
results from rape or incest or when the continuation of pregnancy endangers the
health of a mother and call for the legal prohibition of female genital mutilation.
Thirdly, it is the first time in Africa that there is an instrument developed by
Africans for women in Africa.86
The Protocol is divided into three sections. The first section, the Preamble, covers
the rationale behind its elaboration. The second section outlines the rights to be
upheld by the Protocol in four broad categories of rights: civil and political rights;
economic, social and cultural rights; the rights to development and peace; and
reproductive and sexual rights. And the third section covers implementation by
addressing the manner in which it is to be adopted and monitored, as well as the
process through which it may be amended.
In its preamble, the Protocol recalls other international and regional human rights
instruments relating to the rights of women. The substantive guarantees of the
Protocol cover issues such as elimination of all forms of discrimination against
women, including the prohibition of discrimination against elderly women, “based
on age” and women with disabilities “based on disability” in its article 22(b) and 23
(b); right to every woman’s dignity and recognition and protection of her human
and legal rights; respect to a woman’s life and the integrity and security of her
person and prohibition of all forms of exploitation, cruel, inhuman or degrading
punishment and treatment; prohibition and condemnation by States Parties of all
forms of harmful practices negatively affecting the human rights of women and
contrary to recognized international standards87; enactment of appropriate national
86
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legislative measures by State Parties ensuring that women and men enjoy equal
rights and are regarded as equal partners in marriage; and that women and men
enjoy the same rights in case of separation, divorce or annulment of marriage.88
Others include the adoption of affirmative action by State parties to ensure equal
participation of women in the political life of their countries89; right to peaceful
existence and participation in the promotion and maintenance of peace90;
protection of women in armed conflicts91; right to education and training92;
economic and social welfare rights guaranteeing women equal opportunities in
work and career advancement and other economic opportunities93; respect and
promotion of the health and reproductive rights of women.94
The rest are – rights to food security, adequate housing, positive cultural context,
healthy and sustainable environment, sustainable development95; widows’ rights;
rights to inheritance, special protection of elderly women, women with disabilities
and women in distress.96 It also provides for an undertaking by States Parties to
provide appropriate remedies for women whose rights and freedoms provided for
in the Protocol are violated, with such remedies to be determined by competent
authorities provided for by law.97
The last section covering implementation, adoption and monitoring as well as
processes for amendment are contained in Articles 26 – 30.
V.
DEBATES AROUND THE PROTOCOL
A lot of debates have taken place on the merits and demerits of the Protocol. While
it has been hailed for its uniqueness and the wide range of protection it affords
African women in an African way, the first of its kind in African human rights
history, it has also been criticized for certain perceivable and avoidable
shortcomings.
A.
ITS VALUES AND UNIQUENESS
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On the positive side, the Protocol has been hailed for its underlying assumption
that women’s rights are human rights. Another manifestation of its holistic nature
is the obligations it imposes on States Parties, which it enjoins to recognize and
protect both human and legal rights.98 This means that States Parties to the
Protocol will have an obligation not only to respect and secure human rights as
human rights but also to take measures to address aspects of the legal system that
discriminate against women, in order to strengthen their legal rights.99 Other
aspects of the Protocol that have been lauded include its provisions in100 • Article 2 on elimination of discrimination against women, the provisions of
which could be used by African governments as standards for removing all
negative stereotyped cultures that discriminate against women.
• Article 3 on right to dignity, which aims at reforming social and cultural
traditions and practices and create a common civil code upholding the
dignity of women as equal partners with men.
• Article 4 on violence against women, which enjoins State Parties to enact
and enforce laws prohibiting all forms of violence against women including
unwanted or forced sex whether the violence takes place in private or
public. This provision seeks to take the law regarding this issue into the
private realm which hitherto had been left largely unregulated. It is a further
call to action on African governments, which even though are now more
concerned about the problem of violence have hardly taken serious legal or
constitutional steps to bring an end to it;
• Article 5 on elimination of harmful practices, offering legal protection to
women against harmful practices and seeking to improve their image and
role through heightened public awareness via formal and informal education
as well as outreach programmes.
• Articles 6 and 7 on marriage, separation, divorce and annulment of marriage
aimed at achieving equal rights and equal partnership for parties in marriage.
This addresses the persistent problem of forced and early marriages in
Africa.
• Article 8 on access to justice and equal protection before the law addresses
the problem of double jeopardy that African women suffer in not being able
to get redress in court after their rights have been blatantly abused because
of the patriarchal attitude and ignorance often displayed by male dominated
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law enforcement agencies and judiciary on issues affecting the rights of
women.
Article 9 on rights to participation in political and decision making process
is relevant in not only aiming at getting women involved in government but
in getting involved in a way that is consistent with their specific needs as
women’s involvement in decision making is a necessary condition for the
effective recognition of their interests.
Article 10 on right to peace: because women are hardly included in decision
making on conflict prevention, resolution, management or peace building
initiatives, conflicts have escalated in many African states.
Article 11 on protection of women in armed conflicts: several African
countries have been, and some still are, embroiled in war, civil strife and
conflict caused by a combination of factors including massive violations of
human rights and ethnic violence. T
Article 13 on economic and social welfare rights: poverty is rife in Africa
and manifests in diverse forms. It is rooted in lack of income, the unequal
distribution of wealth and income, economic recession, heavy debt burdens,
armed conflict et cetera.
Article 14 on health and reproductive rights: women’s health and
reproductive rights are key to the realisation of their potential. Their ability
to exercise control over their fertility is a crucial step in enabling them to
make the necessary choices in other areas. Constraints on the sexuality and
fertility of women in general and adolescent girls in particular pose a high
health risk.
Article 15 on right to food security: the struggle against poverty, the
economic empowerment of women and the promotion of sustainable
livelihoods for women is a moral, political and economic obligation and the
responsibility of national governments and the international community.
Article 16 on right to adequate housing: despite the active role of African
women in the management and creation of urban and rural environments,
they are discriminated against in their access to and control of land and
property.
Article 17 on right to a positive cultural context: African societies are
products of historical evolution, enriched by diverse cultures.
Article 18 on the right to a healthy and sustainable environment: poverty is
a major cause and consequence of environmental degradation which is
compounded by scarcity, depletion and the mismanagement of resources.
Article 19 on right to sustainable development: recently, African
governments have slowly begun to see the political and socio-economic
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participation of women as a key factor and catalyst for the accelerated
advancement of women.
Articles 20 and 21 on widows’ rights and the right to inheritance: the need
to address the plight of widows cannot be overemphasised. In many African
cultures, widows have suffered from a regressive heritage in being ostracised
from their communities at worst or being discriminated against at best.
Articles 22 and 23 on special protection for the elderly women and women
with disabilities: women are generally not involved in social security
schemes in Africa but the neglect suffered by the elderly and disabled
women is far greater.
The Protocol is equally outstanding in its innovative provision in Article
25(a) obliging State Parties to provide for appropriate remedy for any
woman whose rights or freedom have been violated.

V1. RELEVANCE OF THE PROTOCOL TO THE NIGERIAN CONTEXT
The human rights situation of Nigerian women is generally not different from that
of women in other parts of the continent. Patriarchy holds sway and the voices of
women and girls are often not given attention. Decisions are made on their behalf,
especially by their fathers and after them their husbands, on issues affecting their
wellbeing without recourse to them while they are expected to comply without
any objection.
The Protocol is relevant to Nigeria in several significant ways. However, it would
seem that rather than abate, the struggle for adequate legal protection for women in
Nigeria has escalated in recent times. The emergence of women in the professions,
politics and the commanding heights of the economy has heightened the absurdity
of the discriminatory treatment of women under our traditions and laws.
Nigerian women are still victims of tradition engineered widowhood rites, such as
forced drinking of the water with which the husband’s corpse has been washed as a
proof of her innocence of his death, shaving of the hair, allowance of minimum
clothing during the mourning period, sleeping on bare floor and eating with
broken plates, among others. None of these happens to the man when the wife
dies, rather his comfort is usually of utmost concern. It is therefore clear that the
essence of these rites is to mete an undeserved punishment to widows for having
the good fortune to survive their husbands.101 Furthermore, widows are often
101
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dispossessed of their properties, including the marital home by their husbands’
relatives and sometimes driven away with the children; left with nothing to fend
for themselves. Equally disturbing is the practice in some communities which
makes it compulsory for a widow to be taken over as wife by a junior surviving
brother of the deceased husband, denying the woman’s right of choice as to
whether to remarry in the first place and if so to whom.102 It is in this light that the
provisions of Article 20 of the protocol are quite relevant to the situation of
Nigerian women. This Article enjoins State Parties to take appropriate legal
measures to secure the enjoyment of the human rights of widows by ensuring that
they are not subjected to inhuman, humiliating or degrading treatment and that a
widow shall have the right to remarry whoever she chooses. Article 21 of the
Protocol also ensures the right of a widow to an equitable share in the inheritance
of the husband’s property and the right to continue to live in the matrimonial
house, even when she remarries, if the house belongs to her or she has inherited it.
In many communities in Nigeria in places such as Rivers and other southern
states, women cannot own land in their own rights, any land they hold are held in
trust for their male children. In some cases, the practice is that properties
acquired by a woman after marriage, including her salary, belongs to her
husband and she can only dispose of them with his consent.103 The provisions of
Article 6 of the protocol obliging State Parties to ensure that women and men
enjoy equal rights and are regarded as equal partners in marriage and to enact
appropriate legislative measure guaranteeing, in particular, the right of a married
woman to acquire, administer and freely manage her own property104 is germane
here. And for the girl child who is denied the right of inheritance in her parent’s
properties, Article 21(2) guaranteeing the right of women and men to inherit in
equitable shares their parents’ properties offers her the needed relief from
disinheritance oppression which had hitherto plagued her and from which she
lacked adequate protection.
Female genital mutilation (FGM) is still practiced in some parts of Nigeria in spite
of the existence of laws, which criminalize this act, for example in some parts
of Delta, Ogun and Ondo. Early marriage for girls is still common in Nigeria,
since sometimes parents and/or guardians, especially the indigent ones, are eager to
collect bride price or dowry. Such girls are consequently subjected to daunting
family responsibilities early in life. Till date, violence against women still rears its
102

This has been referred to as the “Leviratic” marriage, see supra note 60.
Women and Children under the Law, supra, note 94 at 10.
104
Art. 6(c )
103

52

Adopting Women’s Human Rights Legislation in Nigeria

head in various forms - physical, sexual, psychological - in Nigeria. Whatever the
form, its aim is to subdue women just because they are women, second class
citizens. Nigerian law and public policy are yet to adequately address the problem
of domestic violence, in particular, which is regarded as a lawful reaction to
provocation by women or a means of correction or chastening for an erring wife as
stipulated in the Penal Code, which operates in the Northern part of Nigeria.
Additionally, law enforcement agents still maintain a policy of non interference in
domestic matters.105 Other aspects of the Protocol which are quite relevant to the
situation of Nigerian women include –
• Article 7 especially, sub paragraphs (c) and (d) , Article 9 on affirmative
action, Article 13 on economic and social welfare rights of women; Article
14 on promotion of the health and reproductive rights of women giving
women right in the control of their fertility, number and spacing of their
children and to abortion in cases of sexual assault, rape, etcetera . Beyond
every shadow of doubt, the AU Protocol on the Rights of Women in Africa
is germane to the present situation of Nigerian women, which constitute a
significant proportion of women in the African continent. It is a welcome
instrument, the realization of which provisions every woman and man in
Nigeria should desire for a holistic wellbeing and progress of the nation.

PART TWO:
ANALYSIS OF THE AREAS OF CONVERGENCE OF THE PROVISIONS
OF THE PROTOCOL AND CEDAW
The Protocol is the first comprehensive regional instrument addressing civil,
political, socio-economic and cultural rights whilst CEDAW is the first
international bill on women’s rights which gives teeth to the tripartite themes of
the UN Decade of Women (1976), namely, “Equality, Development and Justice.”
The Protocol comprises thirty two articles whilst CEDAW has 30 articles. The
provisions in the Protocol draw a great deal from CEDAW and consequently in
terms of philosophy and purpose, the two instruments are identical, except in
respect of jurisdictional coverage. Like CEDAW the preamble to the Protocol
reiterates the failure of States to promote and protect women’s rights,
notwithstanding the existence of many human rights instruments enjoining them
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so to do. The Protocol’s definition of discrimination is closely modelled on that
found in article 1 of CEDAW.
Both instruments emphasize making women as free as men in decision making in
every aspect of human endeavour.106 Article 2 of the Protocol recognizes that
women experience discrimination as a result of law and social practice. It is against
this backdrop that article 2(2) of the Protocol builds on articles 2(f) and 5(a) of
CEDAW.
The instruments also stress the elimination of every form of discrimination against
women in all spheres of life.107 On the issue of equality of women and men, both
instruments not only emphasize the principle of equality but go further to create
obligations for states parties to examine and review all existing discriminatory
legislations.108 Both instruments place the responsibility of enforcement on States
Parties enjoining States Parties to legislate on and combat “all forms of
discrimination against women”109 and to embark on affirmative policies that would
correct the embedded structures of gender discrimination.110.The right to dignity of
women is entrenched in the two instruments.111
Temporary special measures are common to both instruments.112 In fact article 9(1)
of the Protocol which deals with women’s right to participate in the national
parliaments and other decision making process builds on CEDAW’s temporary
special measures.113 Article 7 of CEDAW deals with the women’s right to political
and public life and shows an appreciation of the need for States to desist from a
strict reading of the non-discrimination provision to accelerate women’s
advancement.114 It “reflects the concerns of women’s rights advocates who argue
106
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that the under representation of women in national parliaments and other decision
making bodies results in an inability to influence policy and also to challenge
discriminatory laws and policies.”115
In the area of health care, both instruments enjoin States Parties to ensure respect
and protect the health and reproductive rights of women.116 Economic and welfare
rights of women in relation to employment and social security are also guaranteed
by both instruments.117 The duty of States is no less different for States Parties in
both instruments. Consequently, both instruments calls on States Parties to take
“all appropriate measures” to secure the rights of women in the field of education,
and to eliminate all forms of discrimination in that regard.118
As regards marriage, both instruments assert a woman’s consent as prerequisite for
the validity of marriages,119 and the equal rights of the husband and wife in
marriage in relation to family name, choice of residence, childbearing, and
acquisition of property, among others.120 Furthermore, both instruments call for
the registration of marriages. Whilst the Protocol says registration of marriage is
for the purposes of the “marriage to be legally recognized”121 CEDAW makes
registration of marriages in an official registry compulsory.122 CEDAW requires
States Parties to stipulate age for marriage in national legislation123 whilst the
Protocol stipulates 18 years as minimum age for marriage for women.124 But the
Protocol’s requirement for registration of marriage in order for it to be legally
recognized raises some concerns - although this will help checkmate marriage of
women under 18 in addition to providing legal certainty about the existence of the
marriage.
Other family related provisions worth considering relate to nationality. Both
instruments provides for the right of a woman to retain her nationality or acquire
the nationality of her husband.125 CEDAW further states that marriage of a woman
to an alien should not render her stateless. Another provision common to both
115
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instruments is the nationality of children. Both instruments grant equal rights to
both women and men with respect to the nationality of their children126. The
Protocol however makes this right to be subject to the provision in the national
legislation127. This was due to objections raised at the drafting stage that
traditionally, children follow the father’s line. It is instructive to know that this
objection was raised during the drafting of CEDAW and this resulted in
reservations being made by Algeria, Egypt, Morocco and Tunisia.128
The foregoing seems to imply that the Protocol is a wholesale importation of
CEDAW.
However, despite these many areas of convergence, a critical
examination of the Protocol reveals novel provisions that address the peculiar
violations suffered by African women that were hitherto not addressed by
CEDAW.
Analysis of the Areas of Divergence of the Provisions of the Protocol and
CEDAW
The Protocol does not allow parties to make express provision for reservations129
whereas CEDAW allows parties to make specific and detailed reservations.130 The
Protocol devotes one of its articles to definition of terms.131 Consequently, words
such as harmful traditional practices132, violence against women133 were well defined
in addition to discrimination whereas CEDAW defines only “discrimination
against women.”
With the exception of article 6 on trafficking and exploitation of prostitution of
women, CEDAW does not make any provisions pertaining to violence against
women. However, the Committee has tried to make up for this by the use of
General Recommendations.134 In contrast, the Protocol gives violence against
women an extensive coverage135.The Protocol’s definition of violence covers all the
spheres in which women experience violence namely the family, community and in
the hands of the state. Its breadth of coverage is reinforced by the requirement in
126
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article 3(4) on dignity. It has been noted that “this may well be the first time that
verbal violence against women has been recognized in an international human
rights instrument.”136 Article 4(2) (a) makes the State responsible for violence
including forced sex in the private sphere. This may compel African states to
legislate that rape within marriage is illegal if they have not already done so. The
bar for state responsibility is set very high in the Protocol.137 It requires the state to
provide education, punish perpetrators and offer reparations for their sufferings. It
echoes the Valesquez138 test for due diligence required of States, which is also set out
in CEDAW General Recommendation No. 19.139 The most striking area where the
Protocol departs from CEDAW in the promotion and protection of women’s
rights is in the private spheres140 In this regard, the Protocol clearly omits any
reference to the rights of rural women in Africa. It deliberately makes no specific
reference to the plight or dilemma of rural women in Africa. This is disturbing
because African women are mostly rural, greater in number and suffer worst forms
of women’s rights violations. Interestingly, CEDAW makes elaborate provision for
the rights to be secured by the States Parties for rural women.141 The rights include
right to social security142, “access to agricultural credit and loans, marketing
facilities, appropriate technology and equal treatment in land and agrarian reform
as well as in land resettlement schemes.”143. From the perspectives of a
complementary instrument to the global framework in CEDAW, the Protocol
highlights and reacts to critical Africa-specific issues. To this end it makes provision
for dignity of women,144 or protection against harmful practices.145 Female genital
mutilation is expressly mentioned as constituting harmful cultural practices.146
Other instructive Africa-specific rights which the CEDAW did not address
include right to peace147 and protection of women in armed conflict.148. The
provision on peace is significant in its wholesale adoption of Security Council
Resolution 1325 on Women Peace and Security149. Health and reproductive rights150
136
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and right to food security151 are not left out. The Protocol addresses the full range
of concerns about the HIV/AIDS scourge. It provides for the right of a woman to
be informed of her health status and that of her partner particularly if affected with
sexually transmitted infections, including HIV/AIDs, in accordance with
internationally recognized standards and best practices.152 Other areas which the
CEDAW includes: special attention to widow’s rights153 or elderly women with
respect to their physical, economic and social needs as well as access to employment
and professional training154 Similarly, it makes provision on “special protection of
women with disabilities155 and special protection for women in distress156. Other
similar concerns are the questions of housing rights, environmental protection and
sustainable development157 and judicial remedies for violations of women’s
rights.158...
Enforcement of the rights is another area where the Protocol departs from
CEDAW. The Protocol’s obliges States Parties to “provide for appropriate
remedies to any woman whose rights or freedoms ….have been violated.”159 The
Protocol also expressly vests national judiciaries with responsibility for the
determination of appropriate remedies.”,160 The Protocol further vests the African
Court on Human and Peoples’, Rights pending its establishment, and the African
Commission on Human and peoples’ Rights with powers relating to “matters of
interpretation arising from the application and implementation of this
Protocol.”161. CEDAW established a Committee on the Elimination of
Discrimination against Women (hereinafter referred to as the Committee) to
consider the progress made in the implementation of CEDAW.162 The Protocol’s
provision resolved what would have been the problematic question relating to the
justifiability of the rights enumerated in the Protocol.”163 This is against the
backdrop, that previous enforcement structures have proven to be inadequate.164
150
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This is instructive as a treaty monitoring body (such as the Committee or the
Commission) cannot compel States Parties to fulfil their treaty obligations. The
reason is not far-fetched. The UN and the AU are inter-governmental agencies.
Even where CEDAW and the Protocol provide for same rights that of CEDAW
fails to take peculiar situation of African women into account. A case in point is
labour rights.165 Whilst the Protocol enjoins States Parties to “create conditions to
promote and support the occupations and economic activities of women, in
particular, within the informal sector;”166 CEDAW specifically targets women in
the formal sector. CEDAW therefore provides for “the right to social security,
particularly in cases of retirement, unemployment, sickness, invalidity and old age
and other incapacity to work, as well as the right to paid leave”167 amongst other
labour rights. Whereas labour rights in the Protocol are framed by the rights “to
equal remuneration for jobs of equal value for women and men”168, to freedom
from harassment in the work place169, and to equal opportunity for securing
benefits and promotions170, CEDAW does not address the ways in which African
women seek income through farming and trade whereas the discrimination women
face in the informal sector is perpetrated by the link between law and custom.
Unfortunately, the Protocol seems to fail to address this complexity.171 So despite
its extensive constructive reference to rights in the “informal sector” and women’s
“economic activities,” it does not tie these rights to land usage or rights to be free
from discriminatory customs. A cure to this inherent flaw is for national
legislations to frame labour rights in terms of work done in the home172 in addition
to salaried employment and not such that overly differentiates between
employment and agricultural work.173
CEDAW allows reservation in so far as it is not incompatible with the object and
purpose of CEDAW.174 Whereas the Protocol does not contain clauses which may
permit member states to opt out of or derogate from applying its provisions. The
165
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only legitimate reasons for limiting the rights and liberties contained within the
Charter (and the supplementary treaties175), are as stipulated in Article 27(2) “so
that rights and freedoms shall be exercised with due regard for the rights of others,
collective security, morality and the common interest” The Commission on
Human and Peoples’ Rights has further stated that: Possible grounds for the
limitation of rights must be based on legitimate public interest; and the consequent
disadvantages must be absolutely necessary and strictly proportional to the
advantages the limitations obtain. More importantly still, the consequence of a
limitation must in no circumstances be to render the right itself illusory.176 From
the above it is evident that neither of the instruments can be regarded as a perfect
document since the both have inherent gaps.

PART THREE:
I.
PERSPECTIVES ON THE PROTOCOL
TRADITIONAL RELIGIONS AND CULTURE

AND

AFRICAN

Religion refers to beliefs and faith through which people embrace certain creeds,
codes and forms of worship. African traditional religions are the indigenous
religious forms and systems that Africans have cultivated to relate and connect with
a supreme being, their environment, their society and their history. The indigenous
religions pre-date any other form of religion brought into the continent from
outside. Nevertheless, there has been a great influence of Christianity and Islam on
African traditional religions. For example, among the Yoruba of southwest of
Nigeria, a mode of worship patterned after Christianity has been adopted by Ifa
worshippers which they named Ijo Orunmila, meaning, Orunmila Church. Also,
‘oriki’, praise poetry, of Sango and Sanponna reflect the presence of Islam in the
community. Likewise, Sàngó is addressed as ‘Akéwú-gberú, akéwú-gbesin, asàlùwàláníbi-o fà-gbé-ń-ròjò’ (One-who-masters-the-Qu’aran-and-receives-slaves; one-whomasters-the-Quran-and-receives-horses; one-who-performs-ablution-at-war-front).
Though religious traditions differ from one society to another due to cultural,
linguistic, and ecological differences as well as overall historical circumstances of
the groups, they have similar essential characteristics; they are oral in nature and
they are mostly not codified in any sacred writings but in the living experiences of
the people and in their oral literature.
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Conceptions of culture as static tradition are fundamental to contemporary
transnational human rights discourse. Political movements such as those against
female genital cutting/mutilation reinforce this notion of culture. This practice has
mobilized enormous attention and concern in the global North as well as in parts
of Africa. The North movement has capitalized on old and well-established
stereotypes of traditional culture, as well as on conceptions of African savagery and
Islamic anti-woman ideology. But it should be noted that culture is a dynamic
characteristics of a society and its social behaviour affecting social life. Culture is
not a static phenomenon or set rules developed for human identity and survival. It
is a flexible tool to social growth and development that requires exchange of
information and ideas among members involved in the process of human
development. So no boundary should exist in any culture to inhibit social growth
and development. There is always cultural revision and renewal when a holistic
view of cultural context is taken, thus making a critical reflection and analysis.177
To some scholars “we speak of African Religions in the plural because there are
about a thousand African tribes and each has its own religious system”178. In other
words African religions are not universal but tribal. There has never been any
deliberate attempt to propagate African Traditional Religion across borders. But
there are copies of similar religious practices in different modes and patterns across
cultures. But there are scholars who agree with Mbiti that Christianity and Islam
can be regarded as indigenous and traditional religions of the African because of
their deep historical roots in the continent.179 This may be erroneous and
misleading because there are historical accounts of the advent of Islam and
Christianity in Africa.
Although African societies have been described from a masculine perspective, a
feminine perspective on women’s roles in traditional religion can be richly
illuminating180. Whereas, in some other world’s religions women are relegated to
the background, women play significant roles in traditional African religion. E.g.
they are priestesses, the mouthpiece of some gods and goddesses. There are myths
that paint the picture of a woman as someone placed in a special relationship with
God with whom she shares the creative process of life and also the misfortunes, and
177
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death, which in various ways came into the world181. In many part of Africa, God is
conceived as a male, in other instances there are feminine images.
Traditional cultural practices reflect values and beliefs held by members of a
community for periods often spanning generations. These values and beliefs differ
from one society to another. Among the Yoruba and the Ibo of Nigeria, male child
preference is stronger because of the patriarchal nature of the society including the
need to have sons to propagate the lineage. The trans-Atlantic slave trade is another
account for this male preference. Young men were disproportionately taken for
slavery and the demographic balance between the sexes changed. The internecine
wars of 16th and 17th centuries also contributed to this imbalance. Able-bodied men
went to wars while women stayed at home182. But the Igbo of southeast of Nigeria
exhibit preference for male child to continue their lineage to the extent that the
position of a wife is shaky and unpredictable until she begets one; while their
preference for a girl child is based on the monetary profit they would derive from
the high bride price attached to her marriage. Similarly, in northern Nigeria, early
marriage is more valued and the norm now, than it was 50-80 years ago. Every
social grouping in the world has specific traditional cultural practices and beliefs,
some of which are beneficial to all members, while others are harmful to a specific
group, such as women. These harmful traditional practices include female genital
mutilation (FGM); forced feeding of women; early marriage; the various taboos or
practices which prevent women from controlling their own fertility; nutritional
taboos and traditional birth practices; male-child preference and its implications for
the status of the girl child; female infanticide; early pregnancy; and dowry price. In
Gboko area of Benue State, wives are often used by their husbands to ‘entertain’
friends on visit. Despite their harmful nature and their violation of international
human rights laws, such practices persist because they are not questioned and take
on an aura of morality in the eyes of those practicing them. Also, there are sayings
in their orature that encourage the continuation of such practices. The Yoruba
would say, ‘Àìdábé fóbìnrin níí mú won fìdí bàlú jé’ (Non-circumcision of females
makes them to be promiscuous). Likewise a Ghanaian proverb says, ‘to marry is to
put a snake in one’s handbag.’ Therefore, they would take all possible actions to
make the ‘snake’ less poisonous. This is an unwarranted fear exhibited by men.
They are all patricentric designs and mythology. Despite the apparent slowness of
action to challenge and eliminate harmful traditional practices, the activities of
181
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human rights bodies in this field have, in recent years, resulted in noticeable
progress. Traditional practices have become a recognized issue that threatens the
status and human rights of women and female children.
II.

African Cultures and Traditions and Women’s Human Rights

The documents generated at global conferences, from Commission meetings, as
well as those from the CEDAW hearings and the general recommendations of the
CEDAW committee typically talk about culture as a barrier to progress. Many
human rights documents, such as CEDAW, see culture as an obstacle to the human
rights of women. Its Article 5 on Sex Roles and Stereotyping calls on states parties
to take all appropriate measures:
“a) To modify the social and cultural patterns of conduct of men and
women, with a view to achieving the elimination of prejudices and
customary and all other practices which are based on the idea of the
inferiority or the superiority of either of the sexes or on stereotyped
roles for men and women; (DAW 2000: 18)”
In this and many other documents concerning women’s human rights, the demands
for cultural change are unambiguous.
The Declaration on the Elimination of Violence against Women adopted
unanimously by the General Assembly of the United Nations in 1993 takes this
position; likewise the 1995 Platform for Action from the Beijing Fourth World
Conference on Women takes a stronger stand. With reference to the reservations
some countries lodge against basic parts of the convention, such as Article 2 which
asserts non-discrimination as a principle and Article 16 which applies this principle
to the family, the commentary again locates the obstacles in a mix of religious
fundamentalism, tradition, and economic hardships while citing modernity as the
force which counters this tendency:
‘Many of these countries [with reservations] hold a belief in the
patriarchal structure of a family which places a father, husband, or
son in a favourable position. In some countries where fundamentalist
or other extremist views or economic hardships have encouraged a
return to old values and traditions, women’s place in the family has
deteriorated sharply. In others, where it has been recognized that a
modern society depends for its economic advance and for the general
good of the community on involving all adults equally, regardless of
gender, these taboos and reactionary or extremist ideas have
progressively been discouraged (Commentary on Reservations, point
42, General Recommendation 21).”
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The concept of culture is not discussed or developed, but seems to be the equivalent
of traditions, customs, and religion. Culture is often equated to customs, traditions,
and ancient practices. The African Charter emphasis on African values and
traditions, did not address the impact of such practices on women, thus framing
women’s rights in article 18(3) as rights related to family protection rather than to
gender equality183 perpetuates “outmoded stereotypes.184 The early HR documents
treat culture as a (stereotypically negative – or in the case of ACHPR,
stereotypically positive) monolith. A more nuanced view of culture recognizes that
culture is made up of many different elements (which can be ‘braided’ together in
different ways) and necessarily subject to change especially at particular historical
junctions (even when ‘custodians of culture’ make most claims to be traditional and
that culture has been the same ‘since time immemorial’). This more nuanced view
analyses the conditions (power-relations) in which some elements of culture appear
to change organically, and others are more resistant or even become more
retrogressive. It is mostly women’s interests that have been lost in cultures and
traditions over the years. In Yorubaland, women like Lóbùn in Ondo, Lúwòó in
Ile-Ife Òrònpòtòniyùn and Jomijomi in Oyo were once kings. Today only the
regency position is reserved for women in some Yoruba towns; while the highest
titles they can aspire to now are Iyalode and Iyaloja. The same is said of Daura
kingdom in northern Nigeria where the queen’s name was dropped for Emir, a
male. There are no other reasons more than the fact that the representation of the
world and the description of issues are done by men. The following represent some
of the reflections and challenges of African tradition and culture that the AU
protocol seek to redress:
A. MONOGAMY
The AU protocol advocates for monogamy, provides for freedom from forced
marriages and other discriminatory practices during and upon dissolution of
marriage.
In African Traditional Religion, marriage is highly cherished and seen as a channel
for procreation. Marriage involves not only interpersonal relations but also
intercommunity relations. The survival of kinship in the social structure depends
on marriage; marriage always establishes very strong bonds between the individuals
belonging to different families and clans, especially when children are born.
Fertility is the central requirement in marriage, as a woman suspected of being
183
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barren may not last in such a union. Traditional knowledge and understanding has
never been tilted to the fact that men can also have infertility problems, so it is the
woman that is always liable. Therefore, it is essential to start de-emphasizing
binding of kin/community together through marriage. Social networking of people
as being put up by modern technology, religious, economic, and political
institutions provide stronger bond than the marriage ties.
Marriage ceremony in African Traditional Religions involves series of processes
depending on the particular tribes and religion. The payment of bride price to the
bride’s family is however a common means of legitimizing the union, so that the
man can lay claim to any child as his only in patrilineal societies. In matrilineal
however, it is tracing the mother that is important and the children are affiliated to
her natal family, not the father’s. Most marriages are polygynous because a man is
adjudged as being important based on the number of children and wives that he
has. The husband is expected to love and treat all of his wives equally. But the first
wife or the senior wife is given preferential treatment because of her cooperation
with the husband and for probably being instrumental in helping him select an
additional wife to assist her with child care, domestic and economic activities.
Another form of marriage is the wife inheritance (levirate union). This is when the
original husband dies and the brother-in-law inherits his wife. Whoever takes the
widow of a deceased relative or brother is permitted to get children in the name of
the deceased. Surrogate marriage is when a barren woman asks her sister or another
woman to marry her husband to conceive children and remove shame from his/her
family name. Ghost marriage is if a man dies without children, the clan or
community may find a wife for him to “marry” so as to provide children for him.
Lastly, woman marriage is when there are no males left to inherit a widow and the
widow is treated like a man and is allowed to marry another woman. Whatever
children she has before her union with another woman are counted as her children
and she is considered their legal father.
Once a child is born, the marriage is complete. Through the birth of a child, a
husband and wife belong completely to one another, and the bond between the
two families and communities is presumed to be sealed. The article on marriage in
the protocol no doubt contravenes the tenets of the African Traditional Religion
and might pose a big challenge in the advocacy for the domestication process. To
solve this particular problem of barrenness in marriage relationships, couples
should be educated and counselled on the need to believe and accept adoption of
children to become part of the family as a good strategy out of the problem. There
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is also the need to begin to emphasis the effect of polygamy on partners and
children.
B. ABORTION
The protocol is the first human rights instrument that expressly articulates a
woman’s right to abortion in the following circumstances – sexual assault, rape,
incest and where the continued pregnancy affects the life of the mother or the
foetus. Various segments of Nigerian and other African countries have voiced
strong opposition for the push for legalization of abortion. Some civil society
organizations185 and religious bodies have continually affirmed that it is morally
wrong for any person or agent to procure abortion. This is often on religious
grounds. Throughout recorded history abortion has been induced by various
traditional medicine methods, including botanical abortifacients, the use of
sharpened tools, and abdominal pressure. In some communities, e.g. the Yoruba
traditional herbalists and birth attendants have a wide knowledge of abortifacients;
an example is the use of ipin leaf, with other ingredients to effect abortion. This is
because there were situations in which it was deemed necessary to abort in order to
save the life of the mother and in some cases to prevent the birth of a bastard child
into the family in order to guarantee harmonious continuity of existence by
preventing the evil effect of what is embedded in the saying ilé tó ń tòrò, omo àlè
ibè ni ò tíì dàgbà (a house that is peaceful is still having the bastard in it as a
toddler).
C. FEMALE GENITAL MUTILATION (FGM) /Female Circumcision:
The protocol expressly condemns FGM and any other harmful traditional
practices.
FGM is traditionally practiced as a ritual signifying the acceptance of a woman into
society and establishes her eligibility for marriage. It is believed to inspire
submissiveness in young women, prevent the child from dying during childbirth,
promote hygiene and enhance fertility and ensure chastity. FGM is rooted in a
culture of discrimination against women. It is a human rights abuse that functions
as an instrument for socializing girls into prescribed gender roles within the family
and community. It is therefore intimately linked to the unequal position of women
in the political, social, and economic structures of societies where it is practiced. A
June 2006 study by the World Health Organisation (WHO) has cast doubt on the
185
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safety of genital cutting of any kind. This study was conducted on a cohort of
28,393 women attending delivery wards at 28 obstetric centres in areas of Burkina
Faso, Ghana, Nigeria, Kenya, Senegal and the Sudan, a high proportion of these
mothers had undergone FGC.186 Despite laws forbidding the practice, FGC remains
an enduring tradition in many societies and cultural groups. Political leaders have
found FGC difficult to eliminate on the local level because of its cultural and
sometimes political importance. Because the practice holds much cultural and
marital significance, FGC opponents recognize that in order to end the practice it is
necessary to work closely with local communities. However there places where
good attempts have been made to end FGM for example in Senegal, initiative was
taken by native women working at the local level in connection with FGM, Since
1997, 1,271 villages (600,000 people), some 12% of the practicing population in
Senegal, have voluntarily given up FGC and are also working to end early and
forced marriage. This has come about through the voluntary efforts of locals
carrying the message out to other villages within their marriage networks in a selfreplicating process. By 2003, 563 villages had participated in public declarations,
and the number continues to rise.187
The best method to end this ugly practice is by educating the populace and
working with local communities on the evil after effect of FGM. With proper
enlightenment, the women and other practitioners would voluntarily disengage
from the practice.
Widowhood rites Another aspect of the protocol is the protection of widows in
Nigeria and some parts of Africa whose customs and culture generally subject wives
to dehumanizing funeral rites at the death of their husbands, when wives become
the primary suspects for their husbands’ death. The funeral rites vary with different
cultures. For example, different societies in Nigeria and across Africa subject
widows to these rites. In the southwest, Ondo, e.g. the widow goes into
confinement for seven days, do not go out, even to toilet or bathroom; her head is
shaved on the seventh day to sever the bond between her and the late husband. She
has to keep a vigil and appear very sorrowful by wailing. She mourns for three
months during which she must be of impeccable behaviour and will not look in the
mirror. In the southeast, in Ogidi town, the mourning period is one year. She is
restricted to the house, sitting on bare floor for four weeks with her hair scrapped.
She is not allowed to talk, laugh, shake hands or greet people nor cook. Her attire
186
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is ‘ogodo upa’, mud cloth. After seven weeks, she removes the mud cloth and wears
the ’ikpim’, pitch black mourning dress for the rest of the year. She also performs
‘etum afa’, praise naming, mandatory thrice daily.
In the south-south, among the Edos, the widow is confined to a room outside the
family house for seven days. She dresses in black, no bathing with her hairs unkept
while she must look mournful, sober, and cry every morning and evening. On the
seventh day, she has to keep a vigil and bath alone at a road junction at 4.00a.m.
The second stage is to smear herself and clothes with black charcoal and remain so
for three month. In the north central, the Etulo people confine their widows for
three months with only a piece of cloth, ‘bento’ tied round them. This is to serve as
a symbol of their sexual relationship with the late husbands and to deter them from
any act of promiscuity during the period. After three months, bento is changed to
white dress. The Idomas in the same region wear sackcloth for a whole year. In the
northwest, Kano to be specific, widowhood is according to Islamic injunctions. She
observes takaba for four months and ten days. She is in seclusion, talks to no one
and sits in a place, sleeps uncomfortably, wears long hairs and observes no personal
hygiene.188
The Krachis’ widow in Ghana has a terrible experience. It is a one-week of ritual
performance. She is kept indoor in a dark room and not allowed to see the
husband’s corpse. The vagina is rinsed with pepper-fluid, resulting in serious
infections. Irrespective of weather, she washes her body with cold water and
without soap. When she is about to eat, no sound should be heard from outside,
else, she is denied the food. She has to sit all day and can lie down and sleep at
nights. In the process, she has to sleep with an unknown man and have unprotected
sexual intercourse with him. With all these horrible instances, traditionalist should
be involved to mount serious campaign against these illicit practices.
Inheritance In most part of Africa, women are customarily disinherited both as
wives and as daughters whereas a husband totally inherits the estate of the wife. In
the eastern part of Nigeria, under the Oli-Ekpe custom, a man’s properties go to his
elder brother if the deceased has no male child. This custom was held repugnant to
natural justice, equity and good conscience in the case of Mojekwu v. Mojekwu 1997
7NWLR (Part 512) at 283. Therefore, the constitution of different African nations
should address the issue of inheritance of properties in favour of womenfolk after
the death of husbands.
188

Widowhood Practices in Nigeria: A Literature Review.
<www.ogbaru.org/widowhood%20in%20Nigeria.html>
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Divorce In some part of Africa, especially in Nigeria, customary marriages involve
the payment of bride price to the girl’s family and allowing the man to marry more
than one wife. In the dissolution of such marriage, the refund of bride price to the
man must be through a male relative189 and where the man is yet to be refunded the
bride price he paid on the woman, the woman remains his property and any
children she bears belongs to the husband.190 Efforts should be directed towards
prevention of divorce by establishing marriage counselling units in all levels of
government and within various religious organizations to counsel couples on the
need to make deliberate attempt to create happiness in homes. For all the issues
raised above, it is only proper education and enlightening programmes that can
help to eradicate them. When women especially are given education, they would be
enabled and empowered to face the challenges pose by these cultural elements and
would refuse to submit themselves or their children to these practices. The change
should not be envisaged to be drastic, it has to be a gradual process for these
elements of culture took ages to build up, so to disengage from the practice will not
be all that sudden. No doubt the protocol has modelled the structure and the
presumption underlying the African Charter and has taken a broader view of the
economic and social well being of women, which is seen as contingent on rights to
equality in health, education and political participation in economic, electoral and
customary institutions. The protocol is therefore set to break new grounds in
women’s human rights protection discourse.

PART FOUR:
COUNTRY STUDIES AND BEST PRACTICES
This section is a brief report of country study and best practices. The main
objective of is to documents best practices for Nigeria.
Criteria for Country Study Selection
In selecting countries for the case studies three main pre selection criteria were
applied:
• The fact that some African countries have domesticated both CEDAW and
the African Protocol in spite of stiff opposition from traditional
practitioners and religious leaders. It was therefore important to identify
good practices within such contexts
189
190

Akumadu, Theresa. 1998. Beast of Burden: Civil Liberties Organization 132-133
Ibid 134.
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•

The language diversity factor within the African continent and its influence
on customary beliefs, practices and legal systems. The team undertook a
comparative analysis Mozambique(Portuguese), Togo(French) as well as
Nigeria and the Gambia (English speaking)

•

The plurality of legal systems across the continent and then need to examine
the extent to which country specific legal systems have either hindered or
facilitated domestication.

Process Followed
In addition to studying existing literature on this issue, the consultants travelled to
Togo, the Gambia and Mozambique to hold focus group discussions and key
informant interviews with a broad range of stakeholders. These include: Officials of
the respective ministries of Justice, Officials of the respective Ministries of Women
Affairs, Ms Angela Melo, immediate past special rapporteur on women affairs to
the African Union Commission, Forum Mullher (one of the lead civil society
coalitions on women affairs in Mozambique), OXFAM GB in Mozambique,
Gambia Coalition against harmful traditional practices(GAMCOTRAP) and the
African centre for Human Rights in the Gambia, African Centre for human rights
and democratic studies, Gambia, Institute for Human Right , Gambia, WILDAF in
Togo.
Observations, Results and Findings
1. MOZAMBIQUE: Mozambique gained its independence from Portugal in 1975
but retained the Portuguese system. Unlike other countries in Southern Africa,
Mozambique does not abide by a dual legal system, with the customary (pre –
colonial) legal system operating parallel to a European legal system. As such
even though statutory law is exclusively sovereign in Mozambique, a majority
of the Mozambican citizenry continue to live by customary laws that are not
valid in the courts. In order to facilitate a closing of the gap between law and
praxis, civic rights groups in Mozambique pushed for the adoption of the
family law in 2007. The Mozambique family law addresses a lot of the issues
which relate to women’s marginalization in private life and to some extent
reflects a harmonization of the provisions of both CEDAW and the Protocol.
For instance the law has increased the minimum age of marriage from 14 to 18
years of age. Women married under traditional customary laws / practices are
also empowered by this law to seek a form of alimony or custody in the case of
divorce even though the marriage wasn’t officially registered.
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Domestication process
In Mozambique, the ratification of an international or regional law/policy level
automatically introduces such a law into the national legal framework. There is no
additional domestication process required because such laws move on to the
implementation phase within the country which usually begins with the process of
harmonizing the ratified law/policy with whatever related laws existed in the
country previously. However where there are penal laws, they need specific
legislation to integrate it in the penal code.
Key Issues
As far as the African Protocol is concerned, Mozambique is historically situated in
the sense that it was during the historic African union meeting in Maputo that
African leaders signed on to the African protocol. The Protocol and indeed
CEDAW appear to have gained more ground in terms of their implementation
within the country and certain factors have created an environment, which has
enabled such progress. These include:
•

The dynamics of a post conflict environment have also had an impact on
the power relations within the country. The civil war in Mozambique
which emerged from ideological and political contestations lasted over ten
years in the 1990’s. The war period in Mozambique witnessed a mass influx
of people into the urban areas, increased frequency of gender based violence,
an increase in female headed households and a weakening of the capacity of
the state to provide for and protect its citizens. It also meant increased
pressure on household incomes and a rise in the incidence of female headed
households.

•

On the other hand the conflict opened up considerable opportunities to
build on changes in gender relations and promote opportunities for women
and gender equality. Women for instance make up 38% of the national
parliament, a situation which most Mozambicans attribute to the strong
visibility and role of the women during in the conflict period191 - and the
importance placed on women’s rights in that struggle and by Mozambican
leaders generally.

191

Feedback from focus Group discussion with Directors Ministry of Justice and Ministry of Women
Affairs
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•

•

Article 36 of the Mozambican constitution clearly affirms national
commitment to equality between men and women in social, political and
economic spheres. This particular provision provides a huge window of
opportunity for advocacy around gender equality and also paves the way for
a broad acceptance of regional frameworks such as the Protocol
In practice where a customary practice conflicts with law, the provisions of
law would be held to supersede the customary practice in question – in
principle is this not also the case in Nigeria.

Strategies and Best Practices
• Strong and visible Partnership between CSOs and Government officialsThey constituted the initial drafting committee for the ratification
process.
• Prior to the ratification of the protocol, the Forum Mulhier (Women’s
Forum) initiated a coalition of 6 women groups who worked with the
government on the process.
• An audit of the law before ratification
• Presentation of the audit results to a technical committee set up by the
government on the harmonisation of the protocol with local laws.
• Conducted a preliminary survey on the protocol
• Consultations with key stakeholders on the finding of the audit
• carried out a structured dissemination process i.e. simplified the protocol
• Targeted key events to popularise the protocol
• Community radio for advocacy purposes
• This partnership has also yielded results, in 2004 a family law was
passed in response to the Protocol
• Lobby political parties
• Media engagement and partnership on the AU protocol
Allies:
Ministry of Justice & Gender Ministry
Antagonists: Islamic Fundamentalist, Religious leaders and Traditionalist
Resistance
North and Central/Region on abortion
It is critical to point out that the very visible role of women in the prolonged
national conflict played a big role in preparing Mozambican men to accept the
notion of equality between men and women in their country. As such even though
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there are some antagonists to the Protocol, the society was not generally as resistant
to the principles behind the framework as is the case with countries like Nigeria.
The proponents of the Protocol also cite the fact that the sustained and coordinated
dialogues at national and grassroots level were driven in a collaborative fashion by
both CSo’s and governments together.
2. THE REPUBLIC OF THE GAMBIA
Gambia gained independence in 1965 and adopted a republican Constitution in
1970. The legal system in the Gambia is based on an amalgam of English common
law, Islamic law and customary law. The majority of Gambians are Maliki Muslim
even though there are significant minority communities as well as followers of
indigenous beliefs. Marriage is governed by several regimes: customary, Islamic,
Christian under the Christian Marriage Act 1862 and statutory under the Civil
marriage Act 1938. Colonial era legislation relating to Muslim personal law, the
Mohammedan Marriage and Divorce Ordinance 1941, was retained after
independence. This legislation is however mainly of a regulatory nature.
Domestication Process
The Gambia operates a dualist legal system, thus when international and regional
system has been signed and ratified, the parliament makes it effective through an
act. This is a constitutional provision.
Key Issues
• Gambia was the first country to sign the protocol.
• The Gambian constitution makes passing reference to the equality
for all persons before the law in its Article 33(1). Beyond this the
Gambian Constitution makes no specific reference to gender parity.
• The Gambia initially raised reservation to article 5,6,7,14 and later
dropped this reservation. The reservations were based on religious
and traditional grounds.
• As in Mozambique, the African Protocol and CEDAW have gone
through a harmonization process which has resulted in the Family
Law. A number of stakeholders expressed the opinion that this law is
a huge step in the right direction even though there are concerns that
the law has to some extent watered down the issues relating to
women’s human rights.
• One of the more outstanding features which facilitated this
harmonization in a largely Muslim country such as Gambia is the
very aggressive and very consistent public dialogue process that
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followed the country’s ratification of both CEDAW and the African
Protocol.
Resistance
•

•

One of the major resistances to the implementation of the protocol
and CEDAW was the debate around female genital mutilation which
in the Gambian context is strongly linked to Islamic law and
practice.
There exists presently a Women’s Bill of Rights in the National
Assembly, that has harmonised the CEDAW and the AU protocol.

Strategies/Best Practices
• The civil society coalition carried out very extensive dialogues with
religious leaders, in some cases inviting renowned religious scholars
from outside the Gambia to clarify the purpose of the Protocol as far
as religious beliefs and practices were concerned.
• They also set out in a deliberate fashion to identify and build
alliances with religious leaders within the country who were slightly
more open – minded about women’s rights issues, using them to
build bridges where possible with their contemporaries.
• The country’s vice president is female and is also committed to the
advancement of women’s rights. The groups who have been at the
forefront in the advocacy for gender parity192 in the Gambia
confirmed that this was of tremendous advantage to the effectiveness
and sustainability of advocacy efforts around the implementation of
the Protocol especially as she has been in office for over five years.
• The women’s coalition called the ‘Gender Action Team’ in Gambia
had consistent donor support from the Action Aid International and
other groups, which helped them through the process of the
domestication and now implementation. This is instructive to the
extent that donor support was not provided for a short period of
term or to a few groups. Rather the donor support was structured to
support a strong coalition of women groups with a very clear plan of
action over a time span, which has gone beyond a decade. This
facilitated the type of sustained, coherent advocacy required to yield
results

192

African Centre for Human Rights, Gambian Coalition on Traditional Practices(GAMCOTRAP)
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•

•
•
•
•
•
•
•

The Gambian GAT also work with the women in the grass roots by
simplifying the protocol and using cartoons and pamphlets produced
in local languages
Production of a periodic analysis of women situation in Gambia
The GAT capitalised on key events in the country to bring the
protocol into fore i.e independence day, 16 days of activism etc
Continuous engagement with the opposition in the National
Assembly.
Specialized meetings with key opposition, traditional leaders,
religious leaders, lawyers, judges etc
Built alliances with political parties on the protocol and identified
both male and female agents of change within these parties
effective use of the print media to generate discussions and create
awareness
Radio and TV discussions in local languages.

Major Allies:

Key Antagonists:

Vice President of the Gambia
Action Aid International
Minority in the National Assembly and
Political Parties
Majority in the National Assembly
Traditional leaders and
Religious leaders

3. TOGO:
Domestication process
Togo shares a similar legal system with Mozambique as international instruments
are directly incorporated once ratified without having to go through domestication.
In spite of the fact that the Protocol has been ratified and domesticated in Togo
there are still several challenges related to the implementation process. These
include:
• The long history of political crisis in the country had an impact on
issues such as the availability of funding to actually implement the
Protocol
•

The disparities between some of the national laws and the protocol.
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•

Deep rooted cultural stereotyping and practices such as forced early
marriage, female genital mutilation and the situating of men as ‘the
incarnation of authority’.

Despite these challenges however Togo has made some progress with respect to the
implementation of the Au Protocol using a staggered approach which takes on
specific issues and pushes for specific laws around these issues which are reflective
of both local realities and the letter of the Protocol. Some of the more specific laws
include those dealing with: Sexual harassment in the workplace, Child’s rights,
Female Genital Mutilation
Strategies
• Women rights groups have also engaged in advocacy around these issues on
the platform of a coalition rather than as individual groups. In doing this
they identified aggressive and consistent civic awareness creation using a
bottom – up approach.
•

Also identified as contributing to this success was the idea of identifying
specific male politicians to help push the issues in largely male dominated
parliament.

•

Media engagement particularly using the radio, to propagate the AU
protocol values

•

Togo women also down played the provisions that may be contentious in
their advocacy to avoid the fundamentalist from using their advocacies
against them.

•

Engagement of law enforcement agents and the judiciary

NIGERIA (IN- COUNTRY STUDY)
Like the Gambia, Nigeria shares a similar dualist legal system, which allows for
incorporation of international human rights and regional human rights instruments
into the laws of the federations by an act of the parliament. Nigeria ratified the
CEDAW in 1985 and twenty years later, the Protocol to the African Charter in
November 2004. Organisations in country have at one time or the other taken up
diverse and several initiatives to move the country to incorporating the two
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women’s bill of rights.193
discussions and interviews.

These efforts laid a foundation for the focus group

The following groups were represented at the FGD in Abuja and Lagos, they are
:Baobab for Women’s Human Rights (BAOBAB), West Africa Network for Peace
Building (WANEP), African Women Lawyers’ Association(AWLA), Centre for
Human and Organisational Development (CHOD), Women’s Aid
Collective(WACOL),Women’ Right to Education Programme, National Human
Rights Commission.
Others were key policy makers from the National Assembly and the Ministry of
Women Affairs and Justice.
Observations and Key Issues
• Civil society for the past four years have been in the forefront of
the advocacy for the domestication of the Protocol and/CEDAW.
•

This advocacy has not effectively broadened to include other
stakeholder such as traditional and religious leaders, corporate
bodies, international community, and corporations.

•

The domestication of CEDAW and the Protocol have been
impeded by factors such as patriarchy, insufficient awareness of
the benefits of the frameworks, ambiguity in the language of the
Protocol, and a somewhat cumbersome domestication process of
advocacy, like Drama etc.

Key allies: National Assembly, women affairs committee, Federal Ministry of
Women Affairs, Ministry of Justice, National Human Rights Commission
Likely Antagonists: Religious leaders, Traditionalist, Grass roots women
CONCLUSIONS/JUSTIFICATION FOR HARMONIZATION
States are neither neutral nor generous when it comes to protecting individual
rights. It is against this backdrop that it is proposed that the country harmonises
existing national legislations on promotion and protection of women’s right with
the Protocol and CEDAW and monitor its effective application by the different
193
There exists a coalition on CEDAW that is being facilitated by BAOBAB for Women’s Human
Rights, CIRRDOC, WRAPA and host of other organizations have at one time or the other organized
programs in this regard. Women Rights Advancement and Protection Alternative, WILDAF
&WARDC have also been working with other organisations in Nigeria
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institutions responsible for the implementation of international treaties within
internal legal structures. 194 This is essential for at least two reasons. Firstly, it is a
question of the obligation of member states to the African Charter, and thus to the
Protocol on the Rights of Women So long as states adhere to the continental
treaty, they have committed themselves to recognizing the rights, responsibilities
and liberties that the latter enounces, and to adopt legislative or other measures to
give effect to them 195“This general obligation is reinforced by certain clauses of the
Protocol, which explicitly recommend the adoption of legislative measures by the
member states. 196 Secondly, harmonization will permit Nigeria to sanction the
observance of the standards as set out in the Protocol on the rights of women.
In conclusion, despite the provisions of Chapter IV of the Nigerian Constitution of
the Federal Republic of Nigeria, 1999, the African Charter on Human and Peoples’
Rights, human rights violations still occur. The greatest challenge to the Nigerian
government is in the implementation and enforcement of the rights. There is
urgent need for building institutional structures and developing the required
capacity such as training for judicial officers and other support staff. This will
require funding and the accompanying political will. This is against the backdrop
that the actual problem with women’ s rights promotion and protection like other
human rights is not truly in the adequacy or inadequacy of the instrument(s) but
rather in its implementation and monitoring systems. There is also need for mass
awareness and education at the grassroots levels by women’s rights advocates in
Nigeria. What exists at present in Nigeria is at best a program of networking
among elites and “experts” within the women’s right movement in capital cities.
The mobilization process should assume a genuine bottom-up approach, making
maximum use of local women societies’ structures.197

194

Ibrahima Kane BREATHING LIFE INTO THE AFRICAN UNION PROTOCOL ON WOMEN’S
RIGHTS supra p. 52
195
Article 1 of the African Charter.
196
Articles 2(1)(a)(b,), 4(2)(a)(b) and 7 of the Protocol.
197
Olowu Dejo supra. p. 90
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NATIONAL LEGISLATIONS,
POLICIES AND PRACTICES CONGRUENT
AND INCOMPATIBLE WITH THE PROVISIONS
OF THE CONVENTION ON ELIMINATION
OF ALL FORMS OF DISCRIMINATION (CEDAW)
AND THE PROTOCOL TO THE AFRICAN CHARTER
ON HUMAN AND PEOPLE’S RIGHTS
ON THE RIGHTS OF WOMEN IN AFRICA
By Ayodele Atsenuwa
Abstract
Women’s subordinate status relative to men is the norm in virtually all human
societies. Yet, there is historical evidence of women’s resistance. The resistance
which peaked in the last century with the global affirmation of the fundamentality
of the human right to equality inured in treaty-making to commit all governments
of the world to protect women against discrimination. The Convention on
Elimination of All Forms of Discrimination Against Women (CEDAW) was
adopted by the United Nations (UN) in 1979 and the Protocol to the African
Charter on the Rights of Women in Africa was adopted by the African Union
(AU) in July 2003. Both instruments have legally binding force on parties that
have indicated consent to be bound by them.
Since the implementation of action to discharge the obligations created in
international treaties takes place at the national level, it is expected that treaty
parties will take effective steps to make them part of their national laws in order to
give them legal force on that level, that is, domesticate the treaties. Nigeria ratified
CEDAW in 1985 and the AU Protocol in 2004 but is yet to domesticate them. The
challenge is not so much an absence of political will on the part of the government
but formidable resistance from various interest groups who though diverse in terms
of the basis of their opposition share a common fear that the net effect of
recognizing women’s rights would be social dislocation. The last attempt to secure
CEDAW’s domestication in 2007 was vehemently opposed by the same interests.
Yet it is clear that CEDAW’S values, standards and legal precepts are not entirely
new to the Nigerian legal system. There are laws existing under the Nigerian legal
system, some of which predate CEDAW, espousing the same values and standards.
Also, numerous governmental policies which clearly affirm the rights of women
and goals of CEDAW are in currently in place providing direction for
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governmental action. Arguably, there are points of convergence of values and
standards espoused by CEDAW and opposers of CEDAW.
This Study briefly reviews the last failed process to draw lessons from the
experience. It also documents and reviews such laws, policies and practices that can
be said to be congruent to CEDAW and the AU Protocol and those that are
incompatible. The goal is to identify the points of convergence which can then be
used as points of entry and generally inform strategy for future action on
domestication of the two treaties.
1.0

INTRODUCTION

It appears that concern with women’s status is as dated as human history.
Historical documents from diverse societies reflect attempts to lay the
philosophical foundations for women’s subordinate status relative to men. Having
philosophically justified that status, discrimination against women was the norm in
practice and law was utilized to prescribe and reinforce that normative order.
However, there is evidence that resistance to this situation is as dated.198 The
resistance peaked in the last century with the global affirmation of the right to be
free from discrimination as a fundamental right.
The United Nations Organization (UN) which emerged at the end of the Second
World War as a global alliance for peace and restoration of human dignity played a
particularly significant role in giving content to the concept of human rights.
Through its Charter adopted in 1945, member nations of the UN reaffirmed faith
in fundamental human rights, in the dignity, and worth of the human person, in
the equal rights of men and women. The UN, very early in its life, acknowledged
the problem of women’s under-development and denial of rights to women and set
up the Commission on the Status of Women (CSW) as one of its foremost organs
to address these problems. The right to non-discrimination was reaffirmed in
Articles 1 and 2 of the Universal Declaration of Human Rights (UDHR) adopted in
1948 and since then the non-discrimination clause has remained constant feature of
the numerous human rights instruments adopted by the organisation. In spite of
this categorical affirmation of the equality of the sexes and universality and
inalienability of the right to non-discrimination, discrimination against women

198

For example, see Holy Bible, Numbers 27: 3-11.
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persisted and the enjoyment of rights affirmed by international treaties continued
to elude women.199
Concern with the situation led the General Assembly of UN to adopt in1967, the
Declaration on the Elimination of Discrimination Against Women. It gave binding
force to the instrument in 1975 when it adopted it as the Convention on
Elimination of All Forms of Discrimination against Women (CEDAW). Article I
defines the term "discrimination against women" as “any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective of their
marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other
field.” Following on this definition, the Convention specifically addresses the
various contexts in which discrimination against women persists. By its adoption,
States Parties acknowledge the reality of discrimination against women and
recognize its negative impact on the notion of human dignity as well as its negative
implications for the welfare and development of human society starting from the
family. Its approach is to elaborate the obligation of States Parties to take steps to
redress the situation in the specific contexts in which it has been established that
women’s right to equality is denied.
In similar vein, concern with the parlous state of women’s rights on the African
continent has led to the adoption of numerous initiatives by post-colonial African
states. African governments, at the national and regional levels adopted
programmes aimed at promoting women’s development and some countries such as
Nigeria and Kenya early affirmed women’s rights to equality through the
constitutional enactment of the right to non-discrimination on the basis of sex.
However, it was not until the adoption of the African Charter on Human and
People’s Rights (ACHPR) in 1979 that there was articulated an African regional
position on women’s rights. Article 2 of the Charter affirms the right not to be
discriminated against on the grounds of sex. Article 18(3) obligates states to “ensure
the elimination of discrimination against women and ensure the protection of the
rights of the woman stipulated in international instruments. In spite of this, little
changed for women the years following and it was thought that one reason for this
was that the Charter itself lacked depth in elaborating the content of human rights
of women in Africa. This shortcoming of the Charter was compounded by the
199

For example, the International Covenant on Civil and Political Rights (ICCPR) 1966 and the

International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966.
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apparent contradictions as relates to the duty of the State to promote and protect
traditional values (Art. 17(3) and assist the family which is the custodian of morals
and traditional values recognised by the community (Art. 18(2)). It has been argued
that the Charter failed to recognise that it is so-called “traditional values” that
provide the framework of support for denial of women’s rights especially within
the family. In response, women from all over the continent embarked on the
campaign for the adoption of a protocol to the Charter which would elaborate
women’s rights. The Protocol to the African Charter on the Rights of Women in
Africa was adopted by the General Assembly of the African Union (AU) in July
2003.
As treaty instruments having binding force upon parties to it, states parties to
CEDAW and the AU Protocol on Women are bound to refrain from acts that
would defeat the object and purpose and may not plead domestic law to escape
from the obligations there-under (Arts. 18 and 27 Vienna Convention on the Law
of Treaties, 1969).
Nigeria ratified CEDAW without reservation in 1985 and the AU Protocol in
2003. Consequently, it is expected to take all appropriate measures to eliminate
discrimination against women and promote their equality in the different contexts
where discrimination against women has been institutionalized. Such measures may
entail interventions such as repeal of discriminatory laws, abolition of
discriminatory practices using law, adoption of laws directly aimed at promoting
equality and adoption of appropriate policies to elucidate and reinforce legal
provisions. Unfortunately, this has been easier said than done. The situation of
women’s rights in Nigeria as in many countries of the world remains appalling as
reflected by the Concluding Statements of the Committee on Elimination of
Discrimination Against Women (hereinafter referred to as CEDAW Committee)
after its reviews of country reports. Various reasons account for the continuing
parlous state of affairs. In Nigeria, a commonly cited reason is the existence of an
array of discriminatory laws sustained by a historically gender-biased legal system.
While this is true, it must be said that this fact itself is the outcome of a complex set
of interacting factors. First, there is the challenge of negotiating the web of shared
law-making powers between the states and the central government in federal
arrangement that Nigeria subscribes to. Second and deriving from the first, is the
challenge of negotiating the constitutional process for domesticating international
treaties. This challenge is compounded by the fact that that, now as in the past, the
legitimacy of human rights has been called to question. Cultural relativists who
look to the differences in religious ethos, cultural values and standards as well as
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post-modernists aver that the universality of human rights is not only a myth to be
debunked but one to be resisted vigorously. Although the challenge from cultural
relativists to the elaboration of human rights principles and standards dates as far
back as the UDHR in 1948, its contemporary force has been fuelled by the
emergence of religious fundamentalism on the one hand and the anti-essentialism
ethos characterising post-modern discourses on the other. In the post-modern
discourse terrain, the case has been made strongly for the recognition of the
authenticity of all cultural systems, which entails an acceptance of the differing
values and standards they uphold even when this is at variance with acclaimed
universal values and standards.
Since Nigeria’s ratification of CEDAW in 1985, various governmental and nongovernmental initiatives have been introduced to discharge some of the obligations
imposed. These include the introduction of women-development oriented
programmes as well as the adoption of policies and legislative enactments (albeit on
a piece-meal basis) to promote women’s rights. On the international scene, the
Nigerian government has since actively participated in agenda setting for women’s
development illustrated by its participation in the Third World Conference on
Women held in Nairobi, Kenya in 1985, the International Conference on
Population and Development held in Cairo, Egypt in 1994 and the Fourth World
Conference on Women held in Beijing, China in 2005. Indeed, both the Nigerian
government and Nigerian social justice activists played leading roles in the
elaboration of the AU Protocol. However, more than twenty years after
ratification, it is yet to domesticate CEDAW as a comprehensive Bill of Women’s
Rights. Against this backdrop, it is no surprise that the more recent AU Protocol is
also not domesticated. This is so in spite of fact that the Nigerian Constitution
states affirms “respect for international law and treaty obligations…” as a fundamental
objective of the Nigerian State (s.19(d)).
One of the major challenges to CEDAW’s domestication has been the formidable
opposition of those who contend that it is a foreign imposition which can only
have the effect of undermining cultural and religious values, standards and the
identity forged thereby for us as a people. Understanding why this is so requires
recognition of the fact that the platform of women’s issues has been one most
readily co-opted by cultural revisionists. That said, there is no gainsaying the fact
that the opposition in Nigeria is a formidable one as evidenced by its role in the
failed attempt to get a legislation to domesticate CEDAW passed by the National
Assembly (NASS) during the last legislative cycle (2003-2007) as well as the failed
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attempts to get other women-beneficial bills passed by the NASS.200 It is obvious
that the opposition to domesticating CEDAW rest substantially on fears, which in
turn, are founded on ignorance and misconceptions about the instrument. One of
such misconceptions is that CEDAW’s values and standards are anti-family and
anti-God. In this view, the existing social order which subordinates women to men
in the family is God-designed and any challenge to it is a challenge to God. Thus,
the treaty for its aspiration to eliminate discrimination against women in matters
relating to marriage and the family (Art.16) is anti-God. Another misconception is
that CEDAW is a disguise for introducing sexual permissiveness into the society
and liberalising abortion. Indeed, CEDAW has been described by some as the
“Abortion Bill”.
However, the values, standards and legal precepts espoused by both treaties are not
entirely new to the Nigerian legal system. There are laws existing under the
Nigerian legal system, some of which predate CEDAW, espousing the same values
and standards as it does. Also, numerous governmental policies which clearly
affirm the rights of women as enshrined in CEDAW are already in place and are
currently providing direction for governmental action. Arguably, there are points
of convergence of values espoused by both advocates for CEDAW and opposers of
CEDAW. Few of CEDAW’s opposers fail to express a shared concern for
improving women’s lives. In fact, most of those who rest their opposition on
religion posit that the values and norms of their religious system when properly
understood aim and serve to “liberate” women from the shackles of subordination
institutionalized by custom, culture and traditional practices.
Recognising that apart from the imperative of Nigeria discharging its obligation to
keep faith with solemn treaties that it voluntarily enters into with others, both
treaties remain a veritable tool for promoting women’s rights provides the
justification for re-strategizing for the project. It is against this backdrop that the
Canadian International Development Agency (CIDA) alongside other development
partners active in promoting women’s rights Nigeria has commissioned this study.
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and strong opprobrium from the religious community which claimed that the Bill was a disguise for
legalizing abortion. Various other Bills to address the problem of Violence against Women have been
placed before the NASS since 1999 without success on each occasion.
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1.1
Study Goal and Objectives
The study goal is to enhance understanding of the local context for CEDAW in
Nigeria and provide useful insights on how to respond better to resistance and misinterpretation by CEDAW opponents. The specific objectives of this component of
the Study as derived from the Terms of Reference are:
1. Study in-depth the local context for CEDAW in Nigeria;
2. Analyze areas of incompatibility with local laws, policies and practice, etc.
3. Identify thorny issues such as contrary provisions to the principles of
Shari’a;
4. Review major contentious issues at the third reading of the CEDAW Bill
5. Document the legislative process that failed during the last Legislative
Assembly;
6. Undertake (brief) analysis of shared responsibility between the federal and
states governments in Nigeria for its effect on legislating CEDAW at the
national and states level and fully implementing the legislation(s).
1.2
Scope of Study
Although this Study covers both CEDAW and the AU Protocol on Women’s
Rights, because it has emerged against the backdrop of the failed CEDAW
domestication process, it maintains a primary focus on the Convention in its
analysis and in particular on Articles 12 and 16 which received most of the negative
attention during the Third reading of the CEDAW Bill in the last failed process.
1.3
Study Methodology
The study employs two methods of data collection. These are Desk Review of
available literature and Interviews. The review adopts an article-by-article approach
and presents findings of congruent and incompatible laws, policies and practices as
such.
2.0

CLARIFICATION OF CONCEPTS

This review rests on three concepts which require clarification at the on-set. These
are the concepts of congruence, incompatibility and domestication. As stated, the
aim of this review is to identify laws, policies and practices in place in Nigeria
which are congruent with CEDAW and the AU Protocol as well as those that are
incompatible with the instruments towards facilitating the process of their
domestication. The word “congruence” derives from the Latin word “congruo”
meaning agree. Thus, a thing is said to be congruent with another when it is in
agreement with that other or coinciding exactly with it especially when it is
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superimposed (which is the sense in which the word is used in geometry). For the
purpose of this review therefore, a law, policy or practice will be treated as
congruent with CEDAW and the AU Protocol when its values, aspirations and
normative standards are in agreement with the latter’s values, aspirations and
standards and not merely tangential. In turn, a thing is said to be incompatible with
another when it is inconsistent with or unable to co-exist with that other. As such, for
the purpose of this review, any laws, policies or practices with values and standards
that are inconsistent with the values, aspirations and standards of both instruments
will be regarded as incompatible with them. Where, however, any law, policy and
practice is tangential, the point of meeting with CEDAW and the Protocol will be
identified and an analysis of the departure will be undertaken.
The concept of domestication in the context of international treaties refers simply
to the process by which a state party to a treaty achieves the incorporation of the
treaty (whether multilateral or bilateral) into its municipal law. The concept is best
understood against the backdrop of the historical development of international
law.201 Historically two of the fundamental powers of a sovereign are the powers to
make law and the power to freely enter into binding agreements with others. While
there is agreement that the implication of sovereignty is that a Sovereign (state) is
subject to no other law than that made by it, there is agreement also on the notion
that the essence of treaties is to bind contracting parties to the covenants
undertaken in the treaties, In other words, there is a reasonable expectation that
contracting parties will give effect to the covenants within their domestic sphere.
As the contents of an international agreement with no domestic legislative cover
cannot give rise to any legally enforceable rights or obligations on the part of any
person in a domestic court, that expectation is realisable only when such agreement
is domesticated by the means of its enactment as a municipal Law, hence the all
important place of domestication in the law of treaties. Yet, the issue of “how” a
State may domesticate is not governed by international law but by national law.
There are two major approaches to domestication of treaties, namely: the monist
and the dualist approaches. In monist jurisdictions, the legal system of the country
is considered to include treaties to which the State has consented to be bound.
Thus, treaties in these jurisdictions are regarded as self-executing, i.e. upon
acceptance by signature, ratification or accession (or any other means so recognised
by the Vienna Law of Treaties) they become part of the municipal Law of the
201
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jurisdictions and do not require any subsequent legislation to give them force of
law. This means that once accepted, a treaty in a monist jurisdiction is looked upon
by all governmental bodies including courts of law within that State as a source of
law.
In dualist jurisdictions (to which group belong all commonwealth countries by
reason of the shared British legal cultural legacy), treaties are regarded as part of a
separate legal system, distinct from the domestic legal system. As such, the mere act
of contracting by treaty does not render the treaty part of domestic law. It is
required that the State enact an appropriate legislation to give it force of law
domestically. This “act of transformation” may be undertaken in several ways
namely: (i) direct incorporation of the treaty provisions by means of as a Schedule
to the Constitution of a state party; (ii) incorporation of some or the whole of the
treaty into the provisions (usually the Section on the Bill of Rights) of the
Constitution of a state party;202 (iii) enactment of some of the treaty provisions in
one or more local legislation;203 (iv) enactment of the treaty provision as a whole by
means of an Enforcement and Ratification Act.204
Another distinguishing feature of monist and dualist systems is the stage at which
“democratic participation” in the process of treaty-making takes place. In monist
jurisdictions, treaty-making process always involves securing the approval of the
legislature prior to the State’s expressing its consent to be bound. In dualist
jurisdictions however, the treaty-making powers, that is the power to negotiate and
ratify a treaty vests in the executive solely and there is no legal requirement to
involve the legislature in the process. Democratic participation in this approach
only comes to play at the stage of domestication which is possible only by an act of
the legislature.
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Approach adopted to domesticate the African Charter on Human and People’s Rights in Nigeria.
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3.0
DOMESTICATING CEDAW IN NIGERIA - TRACKING THE
PROCESS
Advocacy for the domestication of CEDAW in Nigeria dates back to the 1980s,
that is, immediately after the country’s ratification of the instrument. By the turn
of the 1990s, non-governmental organisations such as human rights and women’s
organisations began to draw public attention to the instrument to mobilise support
for its domestication. Their activities included organisation of sensitisation and
advocacy workshops, engaging in research to support advocacy for law reform and
publications. Leading human rights NGOs such Civil Liberties Organisation
(CLO), Legal Research and Resource Development Centre (LRRDC) and
Constitutional Rights Project (CRP) undertook various studies and documented
the situation of women’s human rights in Nigeria using CEDAW as the frame of
reference. In addition, LRRDC initiated a project to popularise CEDAW which it
implemented by holding dissemination workshops between 1995 and 1998 carried
out the advocacy project in some Nigerian universities. It also published and
distributed freely simplified versions of the instrument in English and three
Nigerian languages. To mobilise international support for the local process, they
also participated in international meetings such as the Vienna Conference on
Human Rights (1993), Cairo Conference on Population and Development, and the
Beijing Conference on Women as well as meetings of the African Commission on
Human and People’s Rights.
By the end of the 1990s, the advocacy for the domestication of CEDAW had gained
more momentum both internationally and nationally. On the one hand, there were
implications for (re)defining the nature of women’s rights deriving from the
emergent jurisprudence of the General Comments/Recommendations of CEDAW
and other treaty bodies of the UN in particular as the Documents that emanated
from the agenda-setting conferences held during the decade. Both the
conceptualisation of women’s human rights in discursive terms as well as the
advocacy for advancing the same had become accepted as legitimate. On the other
hand, national level advocacy for human rights heightened as a result of the
improved local capacity in activism for women’s rights. Further, as the government
also began to show more interest in discharging its international law obligations by
submitting to the oversight jurisdiction of treaty bodies such as the Committee on
Elimination of Discrimination Against Women, it came to light that there was a
wide gap between the aspirations it upheld by signing CEDAW and reality. The
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Committee’s Concluding Comments on the first sets of the Nigeria country report
clearly indicated that there was a problem.205
The on-set of democratic rule in the country 1999 provided a great opportunity to
work for democratising the country along gender lines also. Coalitions and groups
of NGOs emerged to call for constitutional restructuring to give more recognisance
to women’s status and rights issues. These included the Women’s Coalition for
Affirmative Action, Women’s Coalition on the Domestication of CEDAW and the
Coalition on Domestic Violence. Furthermore, governmental institutions (namely:
the National Centre for Women’s Development (NCWD) and the Federal
Ministry of Women Affairs and Social Development (FMWASD) that were
established in the 1980s to respond to women’s development appeared to have
come of age and were frontal in placing gender issues on the national agenda. All
these developments pointed in no uncertain terms to the fact that was growing
consensus on the need to domestic CEDAW in order to provide a platform for
concerted action to advance women’s rights.
The first attempts at legislating reforms for women’s rights and development have
been done on a piece-meal basis with theme-specific Bills being developed and
presented to the legislature. For example, at the national and state levels, various
Bills were prepared to address the problems of violence against women (VAW) and
women’s reproductive health although more successes recorded at the states’ level
where a number of these Bills were passed into law. Much of these activities were
undertaken with the support of international development partners such as
UNIFEM, World Bank, USAID/Enhanse and DFID. By mid-2000, it was obvious
that there had to be a more concerted effort to promoting women’s development
and rights and CEDAW provided a veritable enabling platform for programming
hence the urgent need to follow the ratification with domestication. Consequently,
efforts to secure its domestication were commenced in earnest.
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CEDAW Bills were tabled before the NASS through both legislative houses: an
Executive Bill was presented to the Senate while a private member’s bill was
presented to the House of Representatives. Both Bills passed through the first
readings and were passed to the relevant Committees of both Chambers for further
debate but failed at that stage because of strong opposition to them resting mainly
on the arguments that CEDAW is contra-God, oppositional to Nigerian culture
and a western imposition. Playing leading roles in this opposition were the
“religious gatekeepers” and Africanists.
But the questions remain, “How opposed, in fact, to CEDAW principles are the
tenets of the religions?” “How new and western are CEDAW values and
standards?” How much potential does CEDAW have in fact for disrupting the
social order and undermining our cultures?” In other words, are the fears of the
opposers justified? It is thought that the answer to some of these questions rest on a
critical review of the current legal and policy environment. If it true that though
undomesticated, many of CEDAW’s standards and aspirations are reflected in laws
already in force in Nigeria and the existing policy environment guiding
governmental is substantially rests on CEDAW principles; in other words,
CEDAW is already being implemented and society is yet to disintegrate as feared,
then it can be surmised that some, if not all, of the fears are unwarranted. What
formal domestication of the instrument by legislation will achieve is give legal
flavour to those interventions being undertaken which are not backed by law and
engender a comprehensive instead of a piecemeal approach to planning and
programming for women’s development in Nigeria. Domesticating CEDAW will
also serve to speed up “buy-in” of other public and private actors as it will
legislatively mandate compliance with its standards and principles.
Beyond the role of the opposers, it may be argued that the efforts at domestication
of CEDAW were undermined by the relative un-concerted nature of the efforts.
This result was the absence of synergy which might have strengthened the
process(es). For example, it appears that there were as many bills aimed at
promoting women’s rights as there were different focal concerns of nongovernmental (national and international), governmental and intergovernmental
actors. For example, national non-governmental organisations depending on their
current areas of activities floated the bills on violence against women, unsafe
abortion and access to reproductive health services, which were issues covered by
CEDAW and CEDAW Bill itself. As some of these failed, the hostility towards
them was transferred on to the other. It is strongly believed that the hostility to the
Reproductive Health Services Bill was transferred on to the CEDAW Bill which
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came before the legislature soon thereafter. On the one hand was the CEDAW Bill,
which though presented to the House of Representatives as a private member’s bill
was, in fact, floated by non-governmental organisations. The Federal Ministry of
Women Affairs claimed that prior to its tabling, it was little aware of the Bill
although it gave its support once aware.206 On the other hand, was the Antidiscrimination Bill which was an Executive Bill prepared at the instance of the
Federal Ministry of Women Affairs but presented by the Federal Ministry of
Justice.
It must be noted also that the bumpy nature of the country’s political landscape has
not help the process of domestication. Although the efforts at securing domestic
legislation on aspects of CEDAW commenced since the return to democracy in
May 1999, the grounds gained during the first four years was lost by the May 2003
as most of the ally-legislators were not returned to the Legislature. Beyond the fact
of loss of allies, the legislative rules do not allow a latter Legislature to continue
with a Bill that was not completely processed by the previous Legislature from the
stage at which it was left. The process must be commenced afresh. It meant that
advocacy with the legislators which started afresh in 2003, if it did not yield an
enactment by May 2007, would again have to be recommenced. Undoubtedly, this
fact was influential in what may be described as “the rush to table the CEDAW
Bill” before the last legislature in the “dying hours” of the last legislative assembly.
4.0
LAW AND POLICY IN NIGERIA – NATURE, SCOPE AND
INTERSECTIONS
Laws in Nigeria are made up of statutory enactments (otherwise known as statutes
or legislation) which include locally enacted legislation and received English
statutes of general application in force before 1900 which are not yet repealed by
local enactments, received principles of common law and doctrines of equity,
judicial decisions (case law), customary laws and Shari’a law as well as international
law. The local statutory enactments and judicial decisions as well as the broad
spectrum of received English Law may be described as constituting Nigerian
common law in contradistinction to customary law and Shari’a law.
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4.1
Law and Policy – Nature and Sources
4.1.1 The Constitution of the Federal Republic of Nigeria
At the apex of the Nigerian legal system is the Constitution. It is the supreme law
and its provisions bind all persons and authorities throughout the country - Section
1(1). All other laws derive their validity from the Constitution. Any law that is
inconsistent with the Constitution is void to the extent of its inconsistency Section 1(3).
4.1.2 Statutory Law
Statutory law is made up of rules of conduct and standards enacted as law by
legislative action of a competent legislative body. It may be an Act of the National
Assembly or Law of a State House of Assembly or Bye-law of a Local Government
Legislative Council. It includes statutes received as part of received English Law.
Received English Law is made up of statutes in force in England as at 1st January
1900 as well as rules of common law and doctrines of equity. Most of the received
English statutes have become locally legislated either with or without modification.
Nonetheless in a few instances, some of these English statutes still have force of law
because there is no explicit localization, modification or repeal. Section 32 (1) of the
Interpretation Act, Cap I23, 2004 Laws of the Federation of Nigeria (LFN)
validates the applicability of the common law of England and the doctrines of
equity together with the statutes of general application that were in force in
England on the 1st day of January 1900.
4.1.3 Common law and Doctrines of Equity
Common Law is the bulk of non-statutory legal rules that have evolved through
the courts over time in the development of English law while doctrines of equity
embody principles of fairness that evolved through the courts also to ameliorate the
rigidity of rules of common law. As noted already, these rules and principles still
have force of law in Nigeria.
Since independence, English statutes enacted after 1st January 1900 no longer have
automatic applicability in Nigeria. Instead, they are regarded as having persuasive
influence on the courts where there is a gap in the local law and where invoking or
looking to them will not produce a conflict with the intent of an existing local law.
Also, any judicial, explanation, interpretation or expansion of rules of common law
and principles of equity continue to be regarded by Nigerian courts.
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4.1.4 Judicial decisions
Judicial decisions are also a source of law. Courts in Nigeria do not have the power
to make laws as this power is constitutionally vested in the legislature exclusively.
However, in performing their interpretative duties as they seek to enforce statutory
law, courts’ pronouncements that elaborate on the meaning, scope, applicability
etc. of a specific law become a source of and part of the law. Also, as case law is
constitutes judicial precedent, decisions of courts are binding precedents in
subsequent cases until overruled by a higher court.
4.1.5 Customary law
Customary law is made up of the laws derived from the customs of the various
people-groups of Nigeria. It is defined in Section 2 of the Customary Court Law of
Anambra State, 1984 as “a body of rules regulating rights and imposing correlative
duties, being a rule or body of rules which obtains and is fortified by established
usage and which is appropriate and applicable to any particular cause, matter,
dispute, issue or question.” Custom, in turn, refers to the customary beliefs, norms
and practices of a people which have by common usage and acquiescence and long
and unvarying habit become compulsory with respect to the place or subject matter
to which it applies. Customary Law was the only form of law that existed in the
communities of the area now called Nigeria prior to the introduction of Islam and
British colonisation. For this reason, there is not one customary law but a variety.
Its dynamic nature has been acknowledged as its fundamental characteristic and its
greatest attribute. In Oyewunmi v Ogunesan [1990] 3 NWLR (Pt.137) 182, the
Supreme Court described it as “the organic or living law of the indigenous peoples
of Nigeria regulating their lives and transactions.” The living law nature of
customary law means that though it is derived from established usage, it is not
static but constantly evolves to respond to emerging challenges and changing values
of the people or subject matter to which it applies.
The recognition of a rule of custom as enforceable law by the courts is, however,
subject to the repugnancy clauses as contained in the High Court Laws of the
various states of Nigeria. In general, the repugnancy clauses state that the court
shall observe and enforce customary rule law which is applicable only where such
is not incompatible with written law (that is, a statute/legislation) or repugnant to
natural justice, equity and good conscience and is not contrary to public policy.207
The breadth of the repugnancy clauses adds to the relative imprecision of
customary law. What is enforceable as customary law is subject to how the courts
207
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interpret its relationship with other laws. The result is that conflict of laws is
common and given that most people live their lives bestriding the worlds of
modern law and customary it is often difficult to determine the law applicable to a
specific issue or in certain circumstances. Nonetheless, it must be noted that
although statutory law should supersede customary law in application where there
is a conflict, the reality is often different.
4.1.6 Muslim laws
Islamic law, commonly known as Shari’a, is the law derived from Islamic religious
sources which in the main are the Koran and the Sunna. Historically Islamic law
was re presented as one; understood, manifesting and practised by Muslims
everywhere in exactly the same form. In recent times however, some Islamic
scholars have urged that a distinction be maintained between Islamic law and
Muslims laws arguing that these are the variants of the former which have been
mediated by both the historical and contemporary cultures of the various Muslim
communities espousing and applying them. This fact, it argued, explains the
variations in Muslim laws applied by Muslim communities all over the world. It
has also been contended, contrary to the representations of Islamic law as not
dynamic, that there is enough within Islamic jurisprudence that permits legal
conceptualisations to evolve with changing needs and better understanding of social
situations. The Sunna, which is the documented teachings and actions of the
Prophet Mohammed, were contextual clarifications of Koranic precepts as
situational problems were brought to his attention. This, of course, is by no means
a suggestion that Koran is imprecise and the literal and final word of God. Further,
this viewpoint resists the tendency to deny that the wide diversity found in the vast
body of jurisprudence in which individual jurists express their views on the
meaning of the Koran and the Sunna (the Hadiths) and the legal implications of
those views.208 The strength of this viewpoint lies in its position that unlike
customary law, Muslim practices long dated and with accepted usage do not found
Islamic law. Thus, where there is evidence that a practice, regardless of how
longstanding, is not founded on Koranic principles, it can and must be challenged.
In this view, “Muslim laws” derived from customary practices can be engaged and
challenged against the authority of the Shari’a.
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Shari’a law is constitutionally recognized as enforceable law in Nigeria. However,
until recently, legal discourse did not treat Islamic law as different from customary
law and like the latter it was subordinated to statutory law. As noted above, this
position has changed with the increasing tendency to de-hierarchicise the legal
regimes as well as the increasing tendency of statutory law to self-limit its
applicability to people subject to Islamic religious law. Also, until recently, it was
thought that the constitutional recognition of Shari’a law as law in Nigeria was
limited only to the areas of Islamic personal made up of family law, property law,
the law of succession and the law of contract. Recent developments in the form of
codification of Islamic law of crimes by some states have altered this position.
4.1.7 International Law
International law is made up of the body of norms and standards adopted by the
international community in treaty and non-treaty instruments. The traditional
view in common law jurisdictions is that international law which has not been
domestically enacted is not part of domestic law. This is the constitutional position
in Nigeria reflected by section 12 of the 1999 Constitution which states:
No treaty between the Federation and any other country shall have the
force of law except to the extent to which any such treaty has been enacted
into law by the National Assembly.
In Nigeria, even when international treaties are domesticated, they remain subject
to the Constitution. The Supreme Court clarified this when it had to consider the
status of the African Charter in General Sani Abacha & Others v Chief Gani
Fawehinmi (2000) 6 NWLR (Pt. 660) 228 thus:
By Cap. 10 the African Charter is now part of the laws of Nigeria
and like all other laws the courts must uphold it. The Charter gives
to citizens of member states of the Organization of African Unity
rights and obligations, which rights and obligations are to be
enforced by our courts, if they must have any meaning. It is
interesting to note that the rights and obligations contained in the
Charter are not new to Nigeria as most of these rights and
obligations are already enshrined in our constitution. See Chapter IV
of the 1979 and 1999 Constitutions.
No doubt Cap 10 is a statute with international flavour. Being so,
therefore, I would think that it is presumed that the legislature does
not intend to breach an international obligation. To this extent I
agree with the Lordships of the Court below that the Charter
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possesses "a greater vigour and strength" than any other domestic
statute. But that is not to say that the Charter is superior to the
Constitution as erroneously, with respect, was submitted by Mr
Adegboruwa, learned counsel for the Respondent. Nor can its
international flavour prevent the National Assembly, or the Federal
Military Government before it removes it from our body of
municipal laws by simply repealing Cap. 10.
4.1.8 Official Policies
A policy may be defined as a course of action adopted by a government, business or
an individual. It may be expressly stated in a document or be deducible from the
lines of action undertaken by the government, business or individual. In modern
times, formal adoption of policies by governments has been used to complement
law in providing direction for governmental action. An official or governmental
policy document is a document that spells out a course of action conceptually
accepted and proposed to be implemented. While it is unlikely that an official
policy in writing will contradict the law, it is not unusual for unofficial policies to
run against the grain of legal principles and standards.
In Nigeria, official policies, on their own do not constitute law and cannot be
enforced in courts of law. The reason is that law-making powers are
constitutionally vested in the legislature alone (by reason of the application of the
doctrine of separation of powers) and to the extent that, policies which are
guidelines or directives emanating from the executive arm of government are
subject to law. However, policy instruments can elaborate and specify the goals,
values and standards to which existing laws aspire and may be useful in interpreting
the latter as well as guiding programmatic interventions by governments. Indeed,
that law exists or is absent and the direction of the law which exists on a subject
matter may be indicative of the policy direction of a government on the matter.
Further, although conceptualised as administrative tools/guidelines to provide
direction for governmental action, there is evidence of increasing acknowledgement
of the value of policy instruments in elucidating the nature and scope of legal rights
and obligations.

96

Adopting Women’s Human Rights Legislation in Nigeria

4.2
Multiple Law Systems and Conflict of Laws – Issues and Implications
The fact that multiple law systems/regimes simultaneously exist is an important
consideration when determining the precise legal position in relation to rights of
women and men in Nigeria. The question “what does law say exactly about status
or rights of women in Nigeria?” will most likely generate another question as its
response and that is, “under which law system do you refer?”
As noted the Constitution is atop all the laws and legal systems emanating from
them and they derive their validity only to the extent that it confers same on them.
In other words, the validity of a law is determined by the extent to which the
Constitution permits. Problems, however, arise when the effect of such recognition
is that it undermines otherwise constitutionally affirmed rights by excluding the
applicability of its provisions in some context. For example, what is the essence of a
Constitution-based right against sex-based discrimination if the Constitution itself
permits sex-based discrimination by conferring validity on cultural or religious
norms that are sex-discriminatory?
Further, it would seem that the Constitution recognises the relative autonomy of
each of the law systems and permits them to co-exist as alternatives. However,
there are legal provisions that appear to subordinate religious and customary laws
to the modern law system. In other words, there is a sense in which the law systems
are hierarchically placed with statutory law atop the others. For example, as noted,
High Court Laws of the States only permit the enforcement of rules of custom
which are not “repugnant to natural justice, equity and good conscience and are not
contrary to law or public policy.” As it is the courts who administer the
repugnancy test, it can be surmised that customary law remains subject to even case
law. However, it is arguable whether the earlier readiness of the courts as identified
through case law to subject customary law to statutory law is matched in
contemporary climes as indicated by the decision of the Supreme Court in
Augustine Nwafor Mojekwu v Mrs. Theresa Iwuchukwu (2004) 4 SCNJ 180.
The imprecision of the relationship between the law systems is compounded by the
post-colonial trend of distinguishing between Islamic law and customary law.
Whereas the colonialists treated Islamic law as part of customary law, the more
current trend is to treat it as distinct and this has been with its own implications.
Whereas customary law may more readily be subject to the repugnancy test, the

97

Adopting Women’s Human Rights Legislation in Nigeria

view is that the same cannot be said of Islamic law.209 It is contended that a Muslim
is bound to conduct his affairs and be ruled according to Islamic law and on this
argument rested the justification for the introduction of Islamic criminal law.
Judicial decisions conflict on whether statutory law may override Islamic rules. In
Yinusa v. Adesubokan Unreproted Suit No. S.C. 25/70 decided on 17/6/71, it was
held that a Muslim may make a Will as he deems fit and may avoid the principles of
the Shari’a where the Wills Act has effect. This decision in Adesubokan’s case is
indicative of a willingness to admit the right of an individual to choose his personal
law. However, the court held that a Muslim could not devolve property other than
as permitted by Islamic law.
The freedom to choose one’s personal law is increasingly being circumscribed and
this position is being given statutory recognition. Statutes, increasingly, are selflimiting their applicability to persons subject to Islamic personal law and
customary law. For example, section 117 of the Child Rights Law of Jigawa State
expressly excludes the applicability of Part XII of the Law which relates to
adoption to Muslims. Also, section 91 subjects the applicability of the provisions
on fostering in Part XI to Muslims to the extent that the provisions are not
inconsistent with Islamic Law. Section 102(1) under Part XI of the Law vests in
foster parents, all such rights, duties, obligations and liabilities in relation to
custody, maintenance and education of the child as if the child were a child born to
the foster parent in lawful marriage provided that it shall be subject to the limits
imposed by Islamic law on fosterage and that no rights, duties, obligations and
liabilities arising from fostering order shall affect the provision of the Islamic law
on fosterage. Examples of the self-limiting approach of statutory law vis-à-vis
customary law are found in the section 1(1) Wills Law of Lagos State, 2003 and
section 3(1) Wills Law of Edo State and this principle has been affirmed as valid in
the cases of Idehen v Idehen [1991] 6 NWLR (Pt. 198) 382 and Lawal-Osula v LawalOsula [1995] 7 NWLR (Pt.419) 259. The explanation for this trend can only be that
there is increasing juridical acknowledgement of the validity of each law systems
and disinclination to ‘hierarchicise’ them.
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4.3
Federalism and Jurisdictional Issues in Law-making
The conflict of laws situation, which makes it difficult to determine the precise
situation of women’s legal status and rights under the law, is compounded by the
fact of federalism which Nigeria practices. Under federalism, law making powers
are shared between the states and the national government at the Centre. To
facilitate this, the Nigerian Constitution creates lists of items specifying the tier of
government with jurisdiction over the lists. Whereas there ought not to be
contention over items on the Exclusive and Residual Lists, the former being
exclusively reserved for the federal government and the latter for the State
government, items on the Concurrent List may give rise to jurisdictional
challenges. The Federal Government may exercise sweeping powers known under
“the doctrine of covering the field’’ as it did in enacting both the Corrupt Practices
and Other Related Offences Act, Cap. C31, 2004 LFN210 and the Child Rights Act
(CRA) 2003. The Constitution confers legality on the doctrine in section 12(2) by
empowering the National Assembly to “make laws for the Federation or any part
thereof with respect to matters not included in the Exclusive Legislative List for the
purpose of implementing a treaty.”
The process of treaty domestication by legislation in the context of a federal state as
Nigeria is made more complex by the fact it is only the federal government that is
recognised as having treaty making powers. However, as both the federal and the
state governments share law-making powers, the Constitution envisages that both
tiers of government will be engaged in the process of domestication even though it
vests the power of making legislation to domesticate a treaty in the National
Assembly (s.12(1)). Thus, Section 12(3 of the Constitution states:
A bill for an Act of the National Assembly passed pursuant to the
provisions of subsection (2) of this section shall not be presented to the
President for assent unless it is ratified by a majority of the Houses of
Assembly in the Federation.
It is against this backdrop that this Study tracks the failed processes of CEDAW
domestication in Nigeria, undertakes a review of laws, policies and practices that
are congruent and incompatible with CEDAW and the AU Protocol. The review
covers a broad spectrum of laws derived from the various law sources under the
different law systems.
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5.0

LAWS AND POLICIES CONGRUENT AND INCOMPATIBLE
WITH CEDAW AND AU PROTOCOL ON WOMEN’S RIGHTS

5.1

Elimination of discrimination against women
(Art. 2 CEDAW and Arts. 2, 3, 5 & 20 AU Protocol)
Both CEDAW and the AU Protocol condemn discrimination against women in all
its forms, and obligate states parties to pursue by all appropriate means and without
delay a policy of eliminating discrimination against women employing amongst
others, constitutional or other legislative provisions and legal protection of
women’s rights through the courts as well as appropriate institutional measures.
Congruent Laws and Policies
a) The Constitution of the Federal Republic of Nigeria
• Section 15(2) of the Constitution of the Federal Republic of Nigeria prohibits
discrimination on grounds of sex and obligates the State to pursue action to
guard against it. Section 17(2) (a) of the Constitution affirms equality of rights,
obligations and opportunities before the law for every citizen and obligates the
State to ensure, amongst other things, “…equal pay for equal work without
discrimination on account of sex…” Although these sections fall under Chapter
II of the Constitution and as such are said to be unjusticeable provisions, it can
be argued that they provide the policy direction for courts in interpreting the
justiceable provisions of the Constitutions.
• Section 42 of the Constitution prohibits discrimination on grounds of sex and
affirms a legally enforceable right to equality of all persons. It states:
(1)
A citizen of a particular community, ethnic group, place of origin,
sex, religion or political opinion shall not by reason only that he is
such a person
(a) be subjected either expressly, or by practical application of, any
law in force in Nigeria or any executive or administrative action
of the government, to disabilities or restrictions to which citizens
of Nigeria, of other … sex … are not made subject.
(b) be accorded either expressly, or by practical application of, any
law in force in Nigeria or any such executive or administrative
action of the government, any privilege or advantage that is not
accorded to citizens of Nigeria, of other … sex … are not made
subject.
Given the assertion of constitutional supremacy in s. 1(1) and 1 (3) of the
Constitution, all discriminatory governmental policies and practices as well as
discriminatory laws (encompassing statutory law, case law, religious law and
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•

•

•

customary law) that conflict with the constitutional aspirations and standards
are necessarily void. Even where the latter exist in writing in statute books and
judicial decisions, they cannot stand as valid law in Nigeria. The effect is the
same for laws unwritten but applied in practice.
Although s. 21 of the Constitution obligates the State to protect, preserve and
promote Nigerian cultures, it permits only of cultures that enhance human
dignity and are consistent with the fundamental objectives as provided for in
the Constitution. In other words, in discharging its obligations under s.21, the
State is also obliged to be mindful of the fundamental objective espoused in
s.15(2) of the Constitution which prohibits discrimination on grounds of sex
and obligates the State to pursue action to guard against it.
Section 17(2) (a) of the Constitution also affirms equality of rights, obligations
and opportunities before the law for every citizen and obligates the State to
ensure, amongst other things, “…equal pay for equal work without
discrimination on account of sex…”
The unconstitutionality of discriminatory customary laws and practices against
women has been upheld by the courts in cases such as Alajemba Uke & Anna
Alajiofor v. Albert Iro [2001] 17 WRN 172; Gladys Ada Ukeje v. Lois Chituru
Ukeje & Enyinnaya Lazarus Ukeje [2001] 27 WRN 142. In the Uke v. Iro, the
Court of Appeal held, “It is apostasy to say that a woman cannot be sued or cannot
be called to give evidence in relation to land that is subject to customary rights of
occupancy. I reject that argument in its entirety. A custom which strives to deprive a
woman of constitutionally guaranteed rights is otiose and offends the provisions that
guarantees (sic) equal opportunities under the law.” (p. 177). In Emeka Muojekwu
v Okechukwu Ejikeme (2000) 5 NWLR 403, the Court of Appeal reflected an
acknowledgement of CEDAW as a source of normative standards with the
courts having the duty of giving effect to it. Tobi, JCA stated, “Virginia was
subjected to disabilities and restrictions which the provisions of section 42 forbid. The
above apart, Virginia has protection under Article 2 of the Convention on
Elimination of All Forms of Discrimination Against Women (CEDAW)… By
Article 5, States Parties are called upon to modify the social and cultural patterns of
conduct, with a view to achieving the elimination of prejudices and customary and
all other practices which are based on the ideas of superiority and inferiority of either
of the sexes or on stereotyped roles for men and women. In my view, Virginia is a
victim of prejudices anticipated in Article 5. In view of the fact that Nigeria is a
party to the Convention, courts of the land should give or provide teeth to the
provisions.” Also, Fabiyi, JCA, in striking down the customary practice in
question observed that it violates the right to family life affirmed in Article 6 of
CEDAW as its effect is to encourage prostitution and promiscuity.
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•
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•

b)
•

c)
•

•

d)

Although a contrary view was espoused in the case of Uzoukwu v Ezeonu II
(1991) 6 NWLR (Pt. 290) 708, the courts by their decisions in subsequent cases
such as Uke v Iro, Mojekwu v Mojekwu, Muojekwu v Ejikeme (discussed above)
have clarified that discrimination prohibited by s.42 is not only that perpetrated
by government but it extends also to discrimination perpetrated by individuals
acting in their private capacity.
Section 46 of the Constitution guarantees the right of access to the courts for
those whose rights under the Constitution have been breached or threatened to
be breached and empowers the courts to provide redress (s. 46(4)). Section
6(6)(b) confers judicial powers extending “to …any person in Nigeria” on the
courts.
To ensure the effective protection of women against discrimination through
national tribunals and other public institutions as contained Article 2(c)
CEDAW, relevant institutions established to date by law include the National
Human Rights Commission (NHRC) established by the National Human
Rights Commission Act, Cap N46 LFN 2004 and the National Agency for the
Prohibition of Trafficking in Persons (NAPTIP) established by the Trafficking
in Persons (Prohibition) Law Enforcement and Administration Act, 2003.
African Charter on Human and People’s Rights (Ratification and Enforcement)
Act, Cap A9, 2004 Laws of the Federation.
Art. 2 of the African Charter which constitutes part of Nigeria’s municipal law
affirms the right of women and men to equal enjoyment of all the rights and
freedoms enshrined in the Charter. Although the courts have held that the
African Charter is not above the Constitution, they have affirmed its
superiority over other laws – Abacha v Fawehinmi.
Imo State Gender and Equal Opportunities Law No 7 of 2007
This Law, which prohibits discrimination (s.4), enunciates CEDAW’s values
and standards and gives effect to the treaty at the state level. The Law explicitly
states that its specific purpose is “to give effect to the: The Elimination of all
forms of discrimination and destruction against persons on the basis of sex as is
presently obtainable in Imo State” (s.3). In general, its language follows after
that of CEDAW.
The Law provides for affirmative action to accelerate de facto equality between
men and women (s.7). It strengthens the constitutional provision on equal right
of men and women to citizenship by birth by affirming a right to choose
indigeneship (s.15).
Anambra State Gender and Equal Opportunities Commission Law, 2007
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• This law is almost identical to the Imo State Law discussed above.
e) Anambra State Malpractices against Widows and Widowers (Prohibition) Law No.
2005
• This law prohibits and penalises the maltreatment of widows and widowers in
order to uphold and preserve the dignity of the human person as entrenched in
the Constitution. Section 3 of the Law provides that the fundamental human
rights as enshrined in the Constitution are inalienable and accrue to every
widow or widower. Section 4(1) protects the property interests of widows (and
widowers) as well as protects them from harmful traditional practices. It
provides for example, that no person shall compel a widow or widower:
• to vacate his or her matrimonial home on the ground that she or he has no
male child or no child at all;
• to drink the water used in washing the corpse of the late spouse or to
perform any type of ritual in order to establish innocence of causing the
death of the late spouse;
• to sleep either alone or on the same bed or to be locked in the same room
with the corpse of the late spouse;
• to remain in compulsory confinement after the death of the spouse for any
give period;
• to compulsorily wear mourning clothes of any make or otherwise, adopt
any lifestyle indicative of being in mourning for any given period from the
date of the death of the late spouse;
• to be remarried to a relative of the late spouse;
• to perform any act which contravenes the fundamental human rights
provisions as entrenched in the Constitution;
This Law reflects an attempt to give effect to the provisions of CEDAW and
the AU Protocol (Arts. 2(f) and 5(a) of CEDAW and Arts 2 and 5 of the AU
Protocol) at the state level. For example, Art. 2(b) of the Protocol obligates
states to “enact … appropriate legislative or regulatory measures including
those prohibiting and curbing all forms of discrimination particularly those
harmful practices which endanger the health and general well-being of women.”
Section 5 imposes penalties for breach of section 4 in line with the obligation
imposed on states by Article 2(b) of CEDAW. Sections 6 and 7 which establish
the jurisdiction of the Magistrate court to try summarily offences under the law
is in conformity with Article 2 (c) of CEDAW. Section 7 annuls any rule of
customary law, norm or practice which is contrary or inconsistent with the
provisions of the law in line with the standards of Articles 2(f) and 5(a) of
CEDAW.
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f)

Enugu State Prohibition of Infringement of a Widow’s and Widower’s
Fundamental Rights Law No. 3 of 2001.
• This law, like that of Anambra State, effectively prohibits traditional practices
largely premised on misogynistic conceptions and institutionalised and
historical discrimination against women prevalent in Enugu State (sections 4 and
6).
g) National Gender Policy 2006
• By Objective 4 of the National Gender Policy 2006, the government of Nigeria
commits itself to incorporating CEDAW and other global and regional
frameworks that support gender equality and women empowerment in the
country’s laws and by Objective 3 (c) commits to instituting mechanisms for
enforcing laws that regulate and penalise discriminatory practices by 2008.

Incompatible laws
• On whether there are in existence laws that are expressly incompatible with
Art. 2 of both treaties, the correct answer ought to be “No”. This is because the
constitution voids all laws that are incompatible with any of its provisions so
that laws that are incompatible with sections 15(2), 17(2) and 42 are
automatically non-existent whether or not there has been a pronouncement to
that effect. The truth, however, is that in spite of this constitutional position,
discriminatory laws remain in Nigerian statute books and are enforced still as
law. Also, the Constitution contradicts itself in many areas in terms its
conceptualisation of women’s right against discrimination. For example, it
limits the guarantee of the right to equality in that it qualifies the scope of the
right to equality guaranteed by s.42(1) in s.42(3) which states:
Nothing in subsection (1) of this section shall invalidate any law by reason only
that the law imposes restrictions with respect to the appointment of any person
to any office under the state or as a member of the armed forces of the
Federation or any member of the Nigeria Police Force or to an office in the
service of a body corporate established directly by any law in force in Nigeria.
The effect of this provision is that it validates discriminatory provisions such as
those contained in Regulations made under the Police Act, Cap P19, LFN 2004
(discussed below in section 5.9).
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5.2

Promoting full development and advancement of women
(Art. 3 CEDAW)
This provision of CEDAW obligates states parties to take in all fields all
appropriate measures, including legislation, to ensure the full development and
advancement of women, for the purpose of guaranteeing them the exercise and
enjoyment of human rights and fundamental freedoms on a basis of equality with
men.
Congruent Laws and Policies
• Government at both the state and federal levels, have introduced various
programme initiatives and established institutions, often backed with legislation
which are directed at realising CEDAW’s goals of advancing women’s
development. Such initiatives and legislative interventions include the
establishment of the National Centre for Women’s Development (NCWD)
backed with an enabling legislation, namely: National Centre for Women’s
Development Act, Cap N15, LFN 2004. The NCWD is primarily charged with
the responsibility to stimulate consciousness towards the attainment of higher
levels of development and activity for Nigerian women (s.5).
• Other relevant federal and state level legislation directed at promoting the full
development of Nigerian women on the basis of equality include:
 Child Rights Act (2003) and Universal Basic Education Act (2003).


Both federal enactments specifically affirm the right of the girl child to
equal and opportunities in the field of education.

Imo State Gender and Equal Opportunities Commission Law, 2007.
Anambra State Gender and Equal Opportunities Commission Law,
2007.
Both state laws mandate the establishment of a public institution to promote
and protect gender equality.
Policies and Strategic Plans such as
 National Gender Policy (2007);
 National Policy on HIV/AIDS (2003)
 National Policy and Plan of Action on Elimination of Female Genital
Mutilation in Nigeria (2002)
 National Policy on Reproductive Health (2002)
 National Policy on Adolescents’ Reproductive Health
 National Policy on Health (1989)
 National Policy on Nutrition (2001)



•
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5.3

Adoption of special measures including affirmative action
(Art. 4 CEDAW, Art. 2(1)(d)AU Protocol)

Congruent Laws and Policies
a) Imo State Gender and Equal Opportunities Law No of 2007
The Law provides for affirmative action to accelerate de facto equality between
men and women (s.7).
b) Anambra State Gender and Equal Opportunities Commission Law, 2007
This Law goes further than that of Imo State in prescribing that a mandatory
minimum of 30 per cent of all offices, positions and appointments be reserved
for women in the political and public sphere (s.8).. It further guarantees that a
minimum of 50 percent will be reserved for women in the case of school
enrolment, award of scholarships and bursaries (s.8(2)). In line with Art. 4(2) of
CEDAW, the law mandates that appropriate steps be taken to protect
maternity without same being considered discriminatory (see section 8(3)).
c) Policies
• National Gender Policy 2006
One of the targets of the Policy (Objective 5) is to pursue 35% affirmative
action in favour of women to bridge gender gaps in political representation in
both elective and appointive posts at all levels by 2015.
Incompatible Laws
a) Federal Character Commission Act, Cap F7, 2004 LFN
This law though designed to foster inclusion of marginalised groups does not
fulfil the aspirations of Article 4(2) of CEDAW. Though it can be viewed as
providing constitutional precedent for affirmative action to ensure effective
representation of all Nigerians in public institutions, it only seeks to provide
equal opportunities for all Nigerians bearing in mind the variations in ethnicity
(although it actually adopts states as the basis of variation). It fails to
acknowledge gender-based exclusions and marginalisation.
5.4

Elimination of Sex Role Stereotyping and Prejudice
(Art. 5 CEDAW, Art. 2(2) AU Protocol)
States are obligated to take appropriate measures to eliminate prejudices and
customary and all other practices which are based on the idea of the inferiority or
the superiority of either of the sexes or on stereotyped roles for men and women
including modify social and cultural patterns of conduct as well as promote
understanding of maternity as a social function recognising the common
responsibility of men and women in the upbringing and development of their
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children, it being understood that the interest of the children shall the main
consideration in all cases.
Congruent Laws and Policies
a) The Constitution
• S.21 of the Constitution directs the State to protect, preserve and promote only
those Nigerian cultures which enhance human dignity.
• S.34 of the Constitution affirms the right of every individual to respect for the
dignity of his or her person
b) Imo State Gender and Equal Opportunities Commission Law, 2007.
c) Anambra State Gender and Equal Opportunities Commission Law, 2007.
• Both laws aim to modify discriminatory social and cultural patterns
d) Child Rights Act (CRA) 2003 and Child Rights Laws of states
• Sections 1 and 2 of the CRA states that the best interest of the child shall be the
primary consideration in all actions concerning children.
• A similar principle is enshrined in section 71 of the Matrimonial Causes Act
(MCA) Cap M7 LFN 2004 which states that in the determination of the
question of custody or guardianship of children in event of dissolution of
marriage, the best interest of the child shall be the paramount consideration.
e) Policies and Strategic Plans such as
o National Gender Policy (2006);
o National Policy on HIV/AIDS (2003)
o National Policy and Plan of Action on Elimination of Female Genital
Mutilation in Nigeria (2002)
o National Policy on Reproductive Health (2002)
o National Policy on Sexuality and Family Life Education
Incompatible laws
• Although the statutes are clear on the principle of the best interest of the child,
the courts are not completely rid of cultural prejudices about the superiority of
the male sex. In Oyelowo v Oyelowo (1987) 2 NWLR 239, the trial court as well
as the Court of Appeal seemed to have accepted an unquestioning right of the
father to custody of male children in the event of a dissolution of marriage. The
trial judge in granting custody to the father of two male children aged 9 and 10
years stated, “As male children, the rightful and natural place is in their father’s
home.” On appeal by the mother, Kolawole, JCA of the Court of Appeal
opined that “in coming to a decision as to what is the best interest of the children,
judges as members of society and men of the world will have to take cognisance of
what the trend is in the society which they live. That in the Nigerian context, the
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eldest male child is the Dawodu and occupies a prominent position in the Yoruba
family of the father. He is called the “Dawodu” and is to be so regarded. As such, the
rightful and natural place is their father’s homes. No evidence is needed to come to
such a conclusion.” Against the background of this view, it is no surprise that his
Lordship dismissed the appeal in spite of the fact that the evidence was that the
father of the children did not know their whereabouts for two years of the
three years of the couple’s separation, did not look for them and paid no
maintenance on them for the period, and that the wife had met the financial
and other materials needs of the children adequately during the period.
Arguably though, given the trend of decisions in subsequent cases, a decision
such as that in Oyelowo v Oyelowo is unlikely to be reached today (see
discussions in section 5.13 below).
5.5

a)
b)
c)
d)
•

e)
f)
g)
•

Suppression of all forms of sexual exploitation of women
(Art. 6 CEDAW, Arts. 3 & 4 AU Protocol)
Congruent Local Laws & Policies
Trafficking in Persons (Prohibition) Law Enforcement and Administration Act
2003
Trafficking in Persons (Prohibition) Law Enforcement (Amendment) Act 2004
Child Rights Act, 2003
Child Rights Laws of States (e.g. Child Rights Laws of Ogun & Jigawa States)
The CRA and the Child Rights Laws of states prohibit trafficking in children as
well as child marriages in consonance with the standards of the AU Protocol
(Art. 6).
Criminal Code Cap C38 LFN 2004 and the Criminal Code of the Southern states
Penal Code, Cap P3 LFN 2004 and the Penal Codes of the Northern states
Edo State Criminal Code (Amendment) Law 2000.
This Law which amends the Criminal Code of Edo State raises the age bar (to
18 years) for the offence of defilement to expand the scope of legal protection of
girls from sexual violence. It also increases the penalties for the offences to
signal zero-tolerance for the offences. Further, it expands the scope of legal
protection against trafficking in women under the state’s criminal laws.
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5.6

Equal right to participate in decision-making, politics and public life
(Arts. 7 and 8 CEDAW. Art 9 AU Protocol)

Congruent Laws and Policies
a) The Constitution
• Sections 14(2) and 42 of the Constitution affirm the right to equality and
prohibit sex-based discrimination. Section 40 of the Constitution guarantees
freedom of association for all. Thus, it can be argued that there exists a
favourable constitutional environment for women to participate in politics and
for women’s enjoyment of equality with men in terms of opportunity to
participate in public life.
b) s.9 Imo State Gender and Equal Opportunities Law No of 2007c) s.10 Anambra State Gender and Equal Opportunities Law, 2007
d) National Gender Policy, 2007
• Objective 5 of the National Gender Policy is to achieve a minimum threshold
of representation for women in order to promote equal opportunity for women
and men in all areas of life. To this end the government will adopt special
measures … in pursuit of 35 per cent affirmative action in favour of women in
both elective and appointive posts by 2015.
5.7

Equal right to Nationality
(Art 9 CEDAW, Art. 6(g) & (h) AU Protocol)

Congruent Local Laws and Policies
a) The Constitution
• Section 25 of the Constitution confers equal right of citizenship by birth. As a
person can derive citizenship from either parent, it means that a Nigerian
woman can confer citizenship on her child in her own right and it is immaterial
that the father is not a Nigerian. Also, neither marriage to a non-Nigerian nor
change of citizenship by a spouse can deprive a Nigerian woman of her
citizenship (s.30).
Incompatible Laws and Policies
a) The Constitution
• Section. 26 of the Constitution permits a woman foreigner who is or has been
married to a Nigerian man to acquire Nigerian citizenship by registration but
does not permit such opportunity for a male foreigner married to a Nigerian
woman. The latter can only acquire citizenship through the more demanding
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•

process of naturalisation. The underlying assumption here is that women
follow after their husbands and not vice versa.
Section 29 of the Constitution which permits voluntary renunciation of
citizenship indirectly acknowledges the legality of child marriages and permits
treating a married girl-child as an adult. There is no corresponding
accommodation for treating a male married minor as an adult.

5.8

Equal right in the field of education
(Art. 10 CEDAW and Art. 12 AU Protocol)
Very early in the history of agitation for women’s advancement, education was
identified as likely to play a key role. Thus, one of the earliest struggles for
improving women’s status identified women’s education as a key strategy. Mindful
of the impact of cultural prejudices and stereotypes on women’s rights and
development, both instruments require states parties to take positive action to
address these.
Congruent Laws and Policies
a) Compulsory, Free, Universal Basic Education (UBE) Act, 2004
• This law aims generally at providing free basic education for every Nigerian
child of school age and reducing the incidence of drop-outs from the formal
school system as well as providing complementary approaches to ensure that
young persons who have dropped out have their learning needs met.
b) National Commission for Mass Literacy, Adult and Non-formal Education Act,
Cap N18, LFN 2004
• Though not specifically directed at women’s education, the Commission’s
activities should help promote women’s education.
c) Child Rights Act, 2003 (s.15) and the Child Rights Laws of states
• All the Child Rights legislations affirm the human rights nature of the right to
education and the equal right of all children regardless of sex to equal access and
quality of education.
d) Children and Young Persons Laws of states that are yet to adopt the Child Rights
Law.
• Although these laws do not affirm a right to education nor are they specific to
the context of the girl-child, the laws are nonetheless relevant for promoting
education as seek to address the problem of drop-out and truancy
e) Bauchi State Withdrawal of Girls from Schools for Marriage (Prohibition) Law No.
17 of 1985
f) Street Hawking (Prohibition) Law of Lagos State
g) Street Trading Law of Anambra State
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h) Policies
o National Gender Policy 2006
o National Policy on Education
5.9 Equality in the field of employment
(Art.11 CEDAW, Art 13 AU Protocol)
Both treaties affirm the right of women to equality in the field of employment and
acknowledge how women’s reproductive role has been used to justify
discrimination against them in the field of employment. The treaties, thus,
recognise the need to respond to women-specific contexts. They affirm the right of
women to protection of health and to safety in working conditions, including the
safeguarding of the function of reproduction. States are also to encourage the
provision of the necessary supporting social services to enable parents to combine
family obligations with work responsibilities and participation in public life, in
particular through promoting the establishment and development of a network of
child-care facilities;
Congruent Local Laws and Policies
a) The Constitution
• 17 of the Constitution directs that the Nigerian State to ensure that all citizens
without discrimination have the opportunity for work and that the conditions
of work are humane and just. In addition, it is to ensure that the workplace
environment is safe.
• S. 16(d) directs the State to ensure that suitable social security is provided for all
citizens as the need may dictate.
b) Labour Act, Cap L1, LFN 2004
• S.54 of the Labour Act provides for women’s right to maternity leave including
the right not to have her appointment terminated while on maternity leave and
the right to pay while on maternity leave. In Ajiboye v Dresser Nigeria Ltd.
(1972) 7 CCHCJ 57 the Court held that a woman who was dismissed from
employment on return to work after her maternity leave was dismissed on the
basis of pregnancy which was unlawful under section 54(4) of the Act.
c) Imo State Gender and Equal Opportunities Law No of 2007
d) Anambra State Gender and Equal Opportunities Commission Law of 2007
e) Anambra State Women’s Reproductive Rights Law No 2005
• S. 4(1) prohibits persons or authorities from preventing a woman from getting
married or pregnant by reason of her being employed. S. 4(2) prohibits
termination of employment on the basis of pregnancy.
• S. 8 affirms the right of pregnant women to attend ante-natal care and have
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maternity leave with full pay from the day of delivery.
f)
Policies
• National Gender Policy 2007
• National HIV/AIDS Workplace Policy 2005
Incompatible Laws, Policies and Practices
a) The Constitution
Although S.42 guarantees the right of all citizens against discrimination, by
subsection (3) of that section, it abridges the scope of the right in terms of
employment (see discussion above). By the abridgement, the Constitution
leaves room for discriminatory laws and policies and practices. Examples of
discriminatory laws and practices sustained on the platform of the
constitutional restriction are found in the Police Act and Regulations made
under the Act (discussed above under section 5.1). Requirements for enlistment
of males and females into the Police are provided for in Regulations 72 and 118.
Two notable differences are (a) males must be aged 17-25 while females must
have attained 19 years; and (b) there are no specifications on the marital status
of males while the female must not be married. Further, pregnancy would
debar a female from enlistment. Although various other Regulations
discriminate against female police officers e.g. those that limit the duties in
which they can be engaged (Reg. 121-122), in practice these Regulations are no
longer adhered to.
b) Labour Act
• S.55 and 56 of the Labour Act do not permit a woman to be employed on night
work in an industrial or agricultural undertaking although this is permitted in
nursing or supervisory management positions.
• S56 also prohibits employment of women in mining concerns. This provision
has been used in the past and it has the effect of negating women’s right to same
employment opportunities (Art.11 (1)(b)). In 2005, there was a media report on
a woman who was initially denied admission into the Federal School of Mining
in Jos on grounds of her sex. Although she was subsequently admitted, she
reported that she was again denied employment by the Federal Ministry of
Mines and Power on the basis of this section and today is a school teacher, not
of choice.
• The static nature of this legislation (having been in existence in virtually the
same for since 1914) reflects that reviews prescribed by Art.11 (3) are not been
undertaken.
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c) Policies and Practices
• Unwritten policies and practices pervade in the formal private sector workplace
deny women the right to marry or get pregnant for a period as may be
expressly or otherwise specified by the employer. The same situation applies in
the informal sector although the bane of policing that sector is the near absence
of governmental oversight which make monitoring and enforcement of the
Labour Act difficult.
• Public Service regulations deny women who have not worked for an unbroken
period of 6 months maternity leave with pay. Also, Regulations made under the
National Youth Service Scheme (NYSC) state that a female Youth Corper who
gets pregnant before completing 6 months out of the 12months of the service
year and requires maternity leave shall be deemed not to have served and will be
required to re-commence the compulsory service programme. The rules also
preclude annual leave in the same year for a woman who has been granted
maternity leave.
5.10

Non-discrimination in the field of health
(Art. 12 CEDAW, Art 14 AU Protocol)
It can be said that one of the most significant contributions of the women’s rights
discourse to the growth of human rights jurisprudence rests on its articulation of
how the state of women’s health especially women’s reproductive health
significantly impacts on women’s status and their enjoyment of all other human
rights and vice versa, thus plunging the issue of the right to health to the fore. Yet,
this same issue has been one of those limiting the acceptability of CEDAW.
Historically, as women’s status in the private sphere was subordinated to that of
men, men effectively “controlled” decision-making about women’s health.
Centuries of such control inured only to women’s detriment indicated by indices
such as high rates of maternal mortality and morbidity. Both CEDAW and the AU
Protocol also recognise the negative effects of gender-based violence on women’s
health. Commenting on Article 12 of CEDAW in General Recommendation No
19 adopted at its Eleventh Session in 1991, the CEDAW Committee noted that
violence against women puts their health and lives at risk and observed further that
in some States there are traditional practices perpetuated by culture and tradition
that are harmful to the health of women and children. These practices include
dietary restrictions for pregnant women, preference for male children and female
circumcision or genital mutilation.
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Congruent Local Laws and Policies
a) The Constitution
• S.17(3)(c)& (d) of the Constitution requires the State to ensure that there are
adequate medical and health facilities for all persons and in the context of the
workplace, to ensure that the health, safety and welfare of all persons in
employment are safeguarded. To this end, the Federal Government has passed
the National Health Insurance Act Cap N42 LFN 2004 to improve access to
health care for Nigerian.
b) Rivers State Reproductive Health Service Law No 3 of 2003
• This law generally responds to women’s vulnerability in terms of reproductive
health (more specifically emphasised in the AU Protocol) by providing free of
charge (a) antenatal, intrapartum, post-partum care to adolescents; (b) delivery
by caesarean section for adolescents and adult women, (c) post-abortion care for
adolescents, (d) family planning services including services for adolescents; (e)
neo-natal care and reproductive health information; and (f) counselling services.
In addition the law makes the following services available – (a) prevention and
treatment of infertility; (b) treatment of reproductive tract infections and (c)
treatment of breast cancer and cancer of the reproductive system.
c) Anambra State Women’s Reproductive Rights Law No. 2005
• This law confers certain reproductive rights on women. S.7 which is on the
provision of free medical services including pre-natal and post-natal care and
free delivery irrespective of mode of delivery is particularly congruent with
Article 12 (2). S.10 protects against violence to pregnant women and affirms the
right of women not to be subjected to any form of ill-treatment, abuse, battery,
torture, forced labour, rape, etc. in line with Article 11(1)(f).
d) Edo State Female Genital Mutilation (Prohibition) Law 2000
e) Ebonyi State Abolition of Harmful Traditional Practices Against Women and
Children Law 010 of 2000
f) Cross Rivers State Girl Child Marriages and Female Circumcision (Prohibition)
Law 2000
g) Policies
o National Gender Policy (2006)
o National Reproductive Health Policy (2002)
o National Policy and Plan of Action on Elimination of Female Genital
Mutilation in Nigeria (2002)
o National Policy of HIV/AIDS (2003)
o National HIV/AIDS Workplace Policy
o National Policy on Adolescents’ Reproductive Health
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o National Policy on Nutrition (2001)
o National Health Policy.
Incongruent Laws and Policies
a) The Constitution
• Although s.17 obligates the Nigerian state to ensure adequate health services for
its citizens, the non-justice ability i.e. unenforceability of the provisions of
Chapter 2 of the Constitution under which s.17 falls, undermines the right to
health affirmed in the section.
b) The Criminal and Penal Codes
Both Codes support the restrictive legal regime on abortion in Nigeria thus
providing a legal framework that undermines women’s health and life as unsafe
abortion resulting from the restrictive laws has been identified as a major
contributing factor in the high maternal mortality and morbidity figures of the
country. The AU Protocol specifically requires states to protect reproductive
rights of women by authorising medical abortion in cases of sexual assault, rape,
incest and where the continued pregnancy endangers the mental and physical
health of the mother or the life of the mother or the foetus. The indicators for
lawful abortion under the Code are certainly much less limited.
5.11

Non-discrimination in other economic and social aspects of life
including rights of rural women
(Arts. 13 and 14 CEDAW, Arts.15, 16, 19 and 21 AU Protocol)
By these provisions, states parties are required to, amongst other things ensure on a
basis of equality of men and women, the same rights to family benefits; right to
access credit bank loans, mortgages and other forms of financial credit, etc.
Congruent Laws and Policies
• s.42 of the Constitution
• National Gender Policy 2006

5.12 Equality before the law
(Art. 15 CEDAW, Arts. 8, 20 and 21 AU Protocol)
By these provisions, the treaties affirm the equal legal capacity of women and men
to contract, sue and be sued, own property, choose their the legal status amongst
others. The AU Protocol which is more detailed elaborates on the rights of widows
to and the right of women to inheritance in furtherance of the right to equal status
in law.
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Congruent Laws and Policies
a) The Constitution
• s. 15(3)(b) of the Constitution obligates the State to secure full residence rights
for every citizen in all parts of the Federation
• s. 41 affirms the right of all citizens to freedom of movement;
• s. 42 affirms the legal right to equality, which includes equality before the law;
• s. 46 guarantees equal access to courts
b) Married Women Property Laws
• Married Women’s Property Laws of Oyo, Ondo, Ogun, Ekiti, Osun, Delta and
Edo States and the Married Women’s Property Act, 1883 which is applicable as
a statute of general application in states which yet to enact it as a local
legislation confer on women married under the Marriage Act the legal right to
own separate property.
c) Imo State Gender and Equal Opportunities Law No. 7 of 2007
d) Anambra State Gender and Equal Opportunities Law, 2007
e) Enugu State Prohibition of Infringement of a Widow’s and Widower’s
• The law prohibit all customary practices which deny widows the right to
matrimonial property and dispossesses them of the same.
f) Yoruba Customary Law
• Rules of Yoruba customary law reinforced by judicial decisions permit women
a wide range of legal rights on equal basis as men. Yoruba women have a
customary right to separate property as affirmed in the case, equal right of
inheritance of children regardless of sex. In Akande v Oyewole (2003) 6 WRN 3653, the court held that a female member of the family has the right to inherit
family property and bequeath same to her children. Thus it established that
though inheritance in Yoruba customary law follows both maternal and
paternal lines. In Amusan v Olawumi 2002 FWLR 1385, the Court of Appeal
reaffirmed that under Yoruba customary law, both male and female children
have equal rights to inherit. In Ashipa v Ashipa 2002 3 LHCR 60 and Folami v
Folami (1990) 2 NWLR 445 upheld the right of a woman to succeed to family
headship. In Folami, the context of the case was that all surviving children were
females while in Ashipa, the woman accepted the headship when her older
brother declined it on grounds of ill-health. While the decision in Ashipa is to
be seen as going even further than that of Folami, the question remains whether
a woman can succeed to headship where there is a competent and willing male
member of the family. The position of Yoruba customary law in this regard
was early clarified in the age-long case of Lewis v Bankole 1900 1 NLR 81
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It must be noted though that there is no uniformity in the diverse array of
customary law systems in Nigeria and it is doubtful that its principles transcend
the ethnic group. Nonetheless, there are indications of future change with
respect to Igbo customary law. In Nzekwu & Ors. v Nzekwu & Ors. (1989) 2
NWLR (Pt. 104) 373, the Supreme Court, while acknowledging that a widow
has no right to inherit from her deceased husband’s estate under Onitsha
customary law, held that any custom which grants an Okpala the right to
alienate the property of a deceased person while his widow is still alive is
barbarous and so repugnant to natural justice, equity and good conscience. The
Court noted that customary law does not intend that a widow should be
stripped of all material protection simply because her husband his dead. Thus, a
widow and this includes a widow without children, subject to good behaviour,
has a right of use on her deceased husband’s farmland and a right to occupy
buildings owned by her deceased husband.
g) Islamic Law
• Islamic law recognises for the right of inheritance of women albeit not on equal
terms as men. However, to the extent that this right is recognised, it may not be
denied them. In Mohammed v Mohammed (2001) 6 NWLR (Pt. 708) 104, two
sisters sued their brothers for their own shares of their deceased father’s estate,
the distribution of which was subject to Islamic law. Muntaka-Coomasie, CJA
stated: “Before the advent of Islam, daughters and young sons of deceased person (sic)
were not entitled to inheritance. … In fact females were themselves the object of
inheritance. … Now, daughter (sic) or female heirs are allowed to partake like their
male counterparts in a modified manner, namely, a daughter can have as her share,
half of what the son will get as his share…This is what is popularly known as the
ILILZAKARI formula. That is to say a male person will get twice of the female
share.” His Lordship emphasised that in Islam, the issue of inheritance is Godspecified and female heirs constitute Quranic heirs.
Incompatible Laws and Policies
a) Criminal statutes
• The Criminal Codes (CC) and the Penal Codes (PC) treat women’s sexual
victimisation as less serious offences. For example, section 360 of the CC
makes indecent assault of a female a misdemeanour, that is, an offence
punishable with imprisonment of less than 3 years while a similar offence
against males with the only distinguishing element being the sex of the
victim (s.353 CC) a felony punishable with a term of imprisonment of more
than three years. Section 55 of the PC permits the defence of reasonable
chastisement of wife to an offence of assault where such husband and wife
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are subject to any native law and custom that recognises such correction. A
woman is not availed the same defence in respect of an offence against her
husband. The effect of the law therefore is that all women do not have equal
status and protection of the law. A woman who is not subject to such
permissive native law and custom cannot be beaten while a woman who is
may be “beaten with the law’s permission”.
b) Customary laws on Inheritance and Succession
• In Amadi v Nwosu [1992] 5 NWLR 273, the Supreme Court held that in a
marriage contracted under a customary law that does not recognise the right
of women to own real property (land), a woman must prove her monetary
contribution to family property before she can invoke other laws to claim
joint ownership of the property. The logic of the decision rests on the
principle that the rules of the legal system under which a marriage was
contracted regulates the consequential aspects of the marriage e.g.
dissolution, custody or guardianship of children of the marriage,
matrimonial property and inheritance.
• In Nezianya v Okagbue (1963) 1 All NLR 352, the Supreme Court reiterated
that a widow who married under a customary law system cannot succeed to
the estate of her husband except in so far as that customary law system
permits. It stated of the Onitsha customary law which was in issue before it:
The Onitsha native law and custom postulates that a married woman, on death
of her husband without a male issue, with the concurrence of her husband’s
family, may deal with his (deceased) property. Her dealings, of course, must
receive the consent of the family. The consent it would appear may be actual or
implied from the circumstances of the case, but she cannot assume ownership of
the property or alienate it, she cannot by effluxion of time, claim the property as
her own. If the family does not give her consent, she cannot, it would appear deal
with the property. She has, however, a right to occupy the building or part of it
but this is subject to good behaviour.” The view was reiterated in Nzekwu v
Nzekwu
c) Property Law
• The decision in Amadi v Nwosu is reminiscent of that in the case of Nwanya
v Nwanya [1987] 3 NWLR 697 even though in the latter case, parties were
married under the statute. A woman sought to be treated as a joint owner of
matrimonial property upon dissolution of marriage. She contended that she
contributed directly and indirectly to the acquisition and development of
the property and so should be treated as having a legal interest as a joint
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owner. Olatawura JCA (as he then was), declining the claims, held that the
claimant had the onus of adducing evidence to prove her interest and that
his court was not “Father Christmas.”
Nwogwugwu (2006) and Oyajobi (1991) have commented on the injustice
that emanates from the ostrich-like position the courts are taking in relation
to women’s interest in property acquired during the life of a marriage.
According to Oyajobi, the approach of Olatawura in Nwanya v Nwaya in
insisting on strict proof of legal interest “will work largely against women for
it is in the least likely that while a cordial relationship exists, the woman will be
preparing for future litigation by demanding and collecting receipts.”
Commenting in a similar vein on the decision that the attitude of the court
in Nezianya v Okagbue, “The widow or widows, as the case may be,
contributed in to the acquisition of and development of the estate in one way or
another. As a housekeeper and bearer of children, she provided the late husband
the support necessary to enable him accumulate his wealth. In some cases she
contributed in cash or kind to the acquisition of property that constitutes the
estate”

d) Policy
• Unwritten policy and practice premised on the concept indigeneship in all
other states apart from Imo and Anambra States that have passed the Equal
Opportunities Law. The concept though strange to the Constitution has the
effect of affecting women’s equal legal status. Given that the policy is
unwritten, it is unpredictable. Its unpredicatability is compounded by the
fact that the concept is premised on cultural norms about the identity of a
woman after she marries. In some cultures, she retains her natal indigeneship
whereas in others she acquires her husband’s if he is from another
community. Hence, the principle of indigeneship may be used against the
woman both in her natal community and her marital community.
• Unwritten immigration policy requiring husband’s consent for a married
woman’s application for a passport is still in force.
• Practice of the police by which women are disallowed from standing surety
for persons granted bail.
• Practice of tax administrators to presume that men bear responsibility for
the maintenance of their children which means that they are presumed to be
entitled to children’s allowance without need of proof. In turn, women who
would claim children’s allowance are required to provide documentary
evidence that they are responsible for the children in fact. Although the law

119

Adopting Women’s Human Rights Legislation in Nigeria

requires any person claiming such allowance to show documentary
evidence, the practice is to presume in the favour of men without more.
5.13

Marriage and family relations
(Art. 16 CEDAW,

Mindful as it were that the marriage relations and the family contexts have
provided the setting for much of the gender-based discrimination that exists in
society, CEDAW specifically addresses itself to the issue of marriage and family
relations, asserting the equal rights and obligations of women and men with regard
to choice of spouse, parenthood, personal rights and command over property. The
provisions of Article 16 are closely tied to the recurrent concern of the treaty that
"the role of women in procreation should not be a basis for discrimination" and it
is, in fact, one of CEDAW’s most detailed provisions.
Congruent laws and Policies
a) With respect to the enjoyment of the same right to enter into marriage
• S. 42 of the Constitution provides legal guarantee against sex or gender-based
discrimination and so it can be argued that it provides the basis for equal rights
in marriage including the same rights to enter marriage. This constitutional
guarantee is also supported by the non-discriminatory language of the Marriage
Act.
• In Muojekwu V. Ejikeme, one of the grounds for striking down the Ili- Ekpe
custom and the Nrachi rite was that in precluding a female upon whom the
right had been performed the right to marry (even though it permitted her the
right to have children) the customary practice violates the right to freely choose
one’s spouse. It is notable that the court in this case actually alluded to
reproductive right as contained in CEDAW and the Beijing Platform for
Action (PFA).
b) With respect to the equal right of men and women to freely choose a spouse and to
enter into marriage only with their free and full consent;
• The Marriage Act operates on the presumption of consent as it largely assumes
that it is adults who can consent who will contract marriages under it. Thus
there is no requirement of consent of any third party for any party that is aged
21 as it is assumed that such an individual is an adult and does not need the
approval of any other person once he or she has made a decision.
• Sections 22 and 23 of CRA, 2003 prohibit child marriages and fixes the age of
marriage at 18 years. In doing so, the Act has the effect of reinforcing the
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principle that marriage shall only be entered into with the free and full consent
of both parties. The underlying assumption is that only mature persons can
consent to marriage and a person aged below 18 years cannot be regarded as
mature enough to give free and full consent upon an informed decision.
Anambra State Women’s Reproductive Rights Law, 2005 S. 3 (c) requires free
consent for a valid marriage.
Consent is an element for a valid marriage under customary and religious laws
also. In Karimatu Yakubu v Paiko, the Shari’a Court of Appeal clarified that
consent is an element of a valid Islamic marriage. The problem with customary
and religious laws, however, is that often consent given under these legal
regimes is neither free nor full. Marriages are sometimes coerced, albeit subtly
as in where child betrothal is practiced. A child betrothed may have internalised
the expectation of marriage and does not conceive of going against it. Also,
since parental consent is an essential element for a valid customary law marriage
regardless of age, the requirement (parental consent) may abridge the right to
marry and of free consent of the parties themselves. For example, where parents
withhold consent, parties cannot not go ahead to marry.

The same rights and responsibilities during marriage and at its dissolution;
• Matrimonial Causes Act (MCA), Cap. M7, LFN 2004
• Marriage Act Cap M6, LFN 2004
A review of the MCA reveals that it is by far one of the most favourable statutory
instruments in force in Nigeria in terms of the equality of men and women
although there is evidence that historical prejudices still inform the judicial
interpretation and application of its provisions as indicated by cases earlier
discussed relating to custody of children and distribution of property upon
dissolution of marriage. Similarly, the Marriage Act treats parties in the same way
in relation to inheritance in the case of intestacy.
The same rights and responsibilities as parents, irrespective of their marital status, in
matters relating to their children; in all cases the interests of the children shall be
paramount;
• When parties who have attained the age of 21 years contract a marriage under
the Marriage Act, there is no requirement of parental consent for either party.
However, where one party is aged under 21years, there is a requirement of
parental consent and the mother cannot give valid consent except in the absence
of the father.
• S. 71 MCA and s.1 of the CRA – These laws adopt the rule of “best interest of
the child”. The principle has been judicially upheld in a number of cases e.g. Ibe-
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Lamberts v Ibe-Lamberts [2001] 2 LHCR 49. The rule has also been adopted in
the determination of cases under customary law. In Okwueze v Okwueze (1989)
3 NWLR 337, the Supreme Court stated that even though under most systems
of customary law in Nigeria, a father of a legitimate child or a legitimated child
has absolute right to the custody of the child, these customary laws recognise
that the right of the father will not be enforced where it will be detrimental to
the welfare of the child and the court must receive evidence to decide this. As
stated above, though there are cases in which the courts have maintained an
obvious bias against women e.g. Oyelowo v Oyelowo (earlier discussed), it is
doubtful that such decisions can be reached today in the light of the many
judicial precedents against such reasoning.
The same rights to decide freely and responsibly on the number and spacing of their
children and to have access to the information, education and means to enable them to
exercise these rights;
• Anambra State Women’s Reproductive Rights Law, 2005 - S. 6 affirms the right
of women to have their views taken into consideration in decision:
(a) on the number, timing and spacing of their children
(b) on their shared responsibility in sexual relationship and reproduction free
from any form of violence.
• National Reproductive Health Policy
The same rights and responsibilities with regard to guardianship, wardship, trusteeship
and adoption of children, or similar institutions where these concepts exist in national
legislation; in all cases the interests of the children shall be paramount;
• S.42 of the Constitution
• Child Rights Act and Child Rights Laws of States.
• Adoption Law of Lagos State, Cap , 2004 Laws of Lagos State.
The same personal rights as husband and wife, including the right to choose a family
name, a profession and an occupation;
• S.42 of the Constitution
The same rights for both spouses in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property, whether free of charge or for a
valuable consideration.
• S. 43 of the Constitution affirms the right of every citizen to acquire and own
immovable property anywhere in Nigeria. Inhering in the right of ownership is
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an assumption also of the right to manage, administer, enjoy and dispose of
property owned.
Married Women’s Property Laws of Oyo, Ogun, Ondo, Osun, Ekiti, Delta and
Edo States and the Married Women’s Property Act 1883 which is a statute of
general application applicable in all the other states of the federation grant
married women the right to own separate property.
Land Use Act, Cap L2, LFN 2004 - The Land Use Act (LUA) does not
discriminate against women. However, to the extent that it subjects the power
to grant a customary certificate of occupancy, it can be expected that the
limitations on women’s right to access land under the customary law regimes
nothing will change as the effect of the customary certificate of occupancy is to
translate the title held under the previous land tenure system to valid title under
the LUA.
Although nothing precludes spouses from jointly acquiring property during the
life of their marriage, the concept of ownership is strictly constructed so that
what counts as contribution must be money or such other tangible
contribution as land or materials - Nwanya v Nwanya
Under the Customary Law regimes, Yoruba customary law recognises the right
of a woman separate property (see earlier discussions)

The betrothal and the marriage of a child shall have no legal effect, and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage and
to make the registration of marriages in an official registry compulsory.
• Sections 21 and 22 Child Rights Act, 2003 and the Child Rights Laws of the
various states, e.g. Jigawa State Child Rights Law
• Cross River State Girl-child Marriages and Female Circumcision (Prohibition)
Law 2000
• Anambra State Women’s Reproductive Rights Law, 2005 - S. 3(a) fixes
minimum age for marriage at 18 years in line with Article 16(2) CEDAW and S.
3(c) requires free consent for marry.
Registration of Marriages
• MCA mandates the registration of marriages conducted under the Marriage Act
• Anambra State Women’s Reproductive Rights Law, 2005 - Section 3(b)
mandates the registration of marriages with the local government council in line
with Article 16(2) of CEDAW.
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Incompatible Laws and Practices
• S. 29 of the Constitution which deems a married woman who is aged below 18
as an adult for the purpose of exercising the power to repudiate her nationality
is an indirect and tacit acknowledgment of child marriages. It can be argued
though that since the effect of the CRA provisions on age of marriage is that
any marriage contracted with a person below the age of 18 years is void, then
such marriages cannot be recognised for the purpose of applying section 29(3)
• Age of Marriage Laws of the states formerly constituting Eastern Region of
Nigeria which fixes minimum age of marriage at sixteen years. Arguably
though, the necessary effect of the CRA and CRL of states on this law is its
repeal.
• Widespread practice of child betrothals and marriages in some communities
supported by cultural and religious norms persist.
• Conduct of marriages akin to statutory marriages by unlicensed religious
bodies, e.g. churches. Many people who go through these celebrations believe
they are validly married under the Act when, in fact, they are not and do not
have its legal protection especially upon intestate death of a spouse or
breakdown of the marriage.
• Incongruent decisions of courts in interpreting or applying statutory and
customary law premised on institutionalised and internalised prejudices
4.0
APPROACHES TO DOMESTICATING CEDAW: ISSUES AND
CHALLENGES
Although the word “domestication” in the context of international law is a “term
of art” referring to the process of transforming or incorporating an international
treaty into a national legal framework, it is important to note that domestication
can be done in different ways. Furthermore, if we focus less on “the how” and
more on “the end” of domestication, it is possible to argue that strategising for
domestication of CEDAW and the AU Protocol can be done at different levels. In
concluding this Review, we argue that we should look to the end of domestication
to inform the direction as well as the goal of the future action. If the aim is that the
aspirations and standards of CEDAW and the AU Protocol are translated to the
national level and pursued, then it would matter less whether “domestication” is
done as is constitutionally required by the NASS or done at the national level. It
would serve the same end if states’ actions in form of legislating aspects or the
whole of instruments are regarded as effectively “domesticating” them. As stated
above, there is nothing in CEDAW or any other international law principle that
mandates that an international treaty must be domesticated in the exact form in
which it is adopted.
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Given the hostility to domesticating international treaties by those who view them
as foreign impositions, it is not recommended that the approach be to pursue a
“Ratification and Enforcement Law” which would enact CEDAW as is. It may be
faster and more realistic to seek “domestication” through the enactment of different
legislation embodying its aspirations and standards, that is, a piecemeal approach is
adopted. The latter approach has the advantage of enabling quick action where
there are no contentions while the former would inure in delayed action as no law
would be passed until all contentious issues are ironed out. The disadvantages of the
latter approach would, however, include higher costs and of course, the danger of
“resting on the oars”, that is inaction on the so-called contentious issues once some
element of satisfactory action is recorded on other issues.
Finally, in a federal arrangement as we have in Nigeria, it is also important to note
that there are two governmental levels at which both treaties could be
“domesticated” as a comprehensive Bill of Human Rights for women. The first is to
secure its enactment as a federal legislation while the second is to pursue its
enactment as state legislation across the states. Again this approach is not without
its own opposers who fear that the increasing use of the power derived from the
doctrine of “covering the field” undermines the sharing of powers between the
federal and the state governments as envisaged by our choice for federalism. No
doubt, those favourable to federal action would allude to Constitutional obligations
of the state as enshrined in Chapter 2 provisions of the Constitution to find a
justifiable basis for the exercise of federal power as did the Supreme Court in
relation to the anti-corruption law in Attorney-General for Ondo State v. AttorneyGeneral of the Federation.
Even so, merely enacting a federal legislation does not resolve all the issues. Against
the backdrop of the Supreme Court’s decision in Abacha v Fawehinmi, the fact
remains that both CEDAW and the AU Protocol will by no means rank over the
Constitution. This means that the challenges arising from the identified
problematic provisions of the Constitution will remain until the Constitution itself
is amended.
5.0
CONCLUSION
It can be anticipated that the goal of domesticating will not be achieved without
much resistance. However, certain emergent trends are favourable and encouraging.
In summary, these are:
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1. Evident willingness and commitment on the part of the executive arm of
government to promote respect for human rights through domestication. This
is indicated by the spate of executive bills presented to National Assembly
directly or supportive of domestication of ratified international instruments.
2. Evident willingness and commitment of governments at the state level to
domesticate international human rights standards favourable to women’s rights
indicated by the volume of laws passed by states in furtherance of the norms
and standards of CEDAW and the AU Protocol.
3. Judicial willingness to give effect to standards and norms contained in
international human rights instruments to which Nigeria is party evidenced by
judicial pronouncements – Abacha v Gani Fawehinmi; Mojekwu v Mojekwu;
Muojekwu v. Ejikeme and Nzeukwu v Nzeukwu. Yet, this willingness must be
cautiously construed against the backdrop of the decision in Mojekwu v
Iwuchukwu.
In conclusion, it is expected that proper dissemination of the concept and content
of treaties to critical stakeholders and in this context, the legal community (used
broadly to include not just practitioners of modern law but also authorities and
enforcers of religious and customary laws) and will be far-reaching for the process
of domestication.
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APPENDIX I
LIST OF RELEVANT NATIONAL AND STATE LEGISLATION AND POLICIES
National Legislation and Policies
1. Child Rights Act, 2003
2. Universal Basic Education and other Related Matters Act, 2003
3. Trafficking in Persons (Prohibition, Law Enforcement and Administration) Act
2003
4. Trafficking in Persons (Prohibition, Law Enforcement and Administration)
(Amendment) Act 2003
5. National Gender Policy (2007)
6. National Guidelines and Strategies for Malaria Prevention and Control during
Pregnancy (2005)
7. National Policy on Education (2004)
8. National Policy of HIV/AIDS (2003)
9. National Strategic Framework and Plan of Action for VVF Elimination in Nigeria
(2005-2010)
10. National Strategic Plan for Reproductive Health Commodity Security (2003)
11. on Elimination of Female Genital Mutilation in Nigeria (2002)
12. National Reproductive Health Policy and Strategic Framework and Plan (20022006)
13. National Policy on Adolescents’ Reproductive Health
14. National Policy on Women (2000)
15. National Policy on Nutrition.
16. National Health Policy
States’ Legislation
.
17. Anambra State
a. Women’s Reproductive Rights Law, 2005
b. Malpractices Against Widows and Widowers (Prohibition) Law, 2004
c. Street Trading Restriction Law, 2004
d. Gender and Equal Opportunities Commission Act, 2007
18. Cross River State
a. Law to Prohibit Domestic Violence Against Women and Maltreatment of
Widows, Law No. 10 of 2004, Cross River State
b. Prohibition of Girl Child Marriages and Female Circumcision or Genital
Mutilation Law No 2 of 2000 of Cross River State
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19. Delta State
a. Law against Female Genital Mutilation (FGM) Delta State
20. Ebonyi
a. Banning Hawking for School-age Children During School Hours Law 2000
21. Edo State
a. Criminal Code (Amendment) Law, 2000
b. Inhuman Treatment of Widows (Prohibition) Law, 2004
c. Safe Motherhood Law
22. Ekiti State
a. Malpractices against Widows and Widowers Law….
23. Enugu State
a. The Prohibition of Infringement of a Widow’s and Widower’s Fundamental
Rights Law, No 3 of 2001
24. Imo State
a. Gender and Equal Opportunities Law, 2007
25. Jigawa State
a. Child Rights Law 2007
26. Ogun State
a. Child Rights Law, 2004
b. Female Circumcision and Genital Mutilation (Prohibition) Law 2000
27. Oyo State
a. Widows’ Empowerment Law, 2002
28. Rivers State
a. Female Circumcision (Prohibition and Abolition) Law No 2 of 2001
b. Dehumanising and Harmful Traditional Practices Law No. of 2003
c. Reproductive Services Law No 3 of 2003
d. Schools Rights (Parents, Children and Teachers) Law No 2 of 2005
29. Zamfara State Shari’a Penal Code
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COMPATIBILITY AND DIVERGENCE
OF CEDAW AND PROTOCOL TO
AFRICAN CHARTER ON HUMAN AND
PEOPLE’S RIGHTS ON THE RIGHTS OF
WOMEN WITH SHARI’A IN NIGERIA
By Ibrahim Naiya Sada,
Fatima L Adamu and Bilkisu Yusuf
1.
Introduction and Background
The Convention on the Elimination of All Forms of Discrimination Against Women
CEDAW was adopted by the United Nations General Assembly on December 18, 1979. It
opened for signature on March 1 1980 and entered into force on September 3 1981 almost a
year after its adoption when 20 member nations of the UN consented to it by agreeing to
be bound by its provisions. However, as at November 2007,186 countries representing over
90% of UN member countries have either signed, made declarations or ratified CEDAW.
Nigeria signed and ratified CEDAW in June 1985 without reservations and also signed the
Optional Protocol in 2000 and ratified it in 2004. Similarly, the Protocol to the African
Charter on Human and People’s Rights of Women in Africa was adopted in July 2003 by
the African Heads of States in Maputo, Mozambique. About 29 countries have signed the
Charter and 15 ratified which enable it to come into force in November 2005. These two
instruments are milestones in the global effort to end discrimination against women and
promote their attainment of equal rights.
CEDAW has thirty articles and the African Charter has 32. These two instruments have
provided a framework for the application of equality norms to address specific conditions
in any country and in every legal system. The conventions are comprehensive, and address
the depth of the exclusion and restriction practiced against women solely on the basis of
their sex, by calling for equal rights for women, regardless of their marital status, in all
fields, political, economic, social, cultural and civil. They provide for the adoption at the
national level of legislation prohibiting discrimination and recommend the adoption of
special temporary measures to accelerate the establishment of de facto equality between
women and men. Broadly speaking, the Conventions affirm the principles of natural justice
which extends fundamental rights to both men and women with corresponding obligations
and responsibilities. They promote that all human rights and freedoms are to be enjoyed
equally by men and women without discriminations of any kind.
Despite the inherent strength of the two documents, their domestication into Nigerian law
has remained an uphill task almost twenty years after ratification of CEDAW. The Federal
Ministry of Women Affairs and Social Development FMWASD has been leading the broad
spectrum of stakeholders pushing for the passage of the two document, particularly
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CEDAW, into Nigerian law which was presented to the last National Assembly as an
executive bill. However the bill generated controversy and was stepped down due to
opposition from some religious and traditional groups who felt that some of the provisions
of the convention ran counter to their religious beliefs.
With the submission of the CEDAW bill to the current National Assembly as unfinished
priority bill and in order to guard against opposition to the bill that trailed the last
domestication effort, articulated strategic options that will drive the domestication process
need to be urgently developed. One of the proposals considered was to conduct further and
in-depth analysis of CEDAW in relation to the different strands of issues in Nigeria. The
outcome of this study is meant to feed into the strategy of the re-grouped CEDAW
Domestication Coalition. Considering the on-going project of DFID’s Security, Justice and
Growth program (SJG) on “Promoting Women’s Rights through Shari’a”, which started in
2003 in collaboration with the Centre for Islamic Legal Studies (CILS) of Ahmadu Bello
University, Zaria, the DFID agreed to fund the study of CEDAW within the context of
Shari’a. Consequently, the study on CEDAW and Shari’a is hoped to build on the
foundation established by the Women and Shari’a project, by adopting an approach which
involves both an analysis of CEDAW in relation to Shari’a and engagement with
stakeholder groups, particularly Muslim scholars and women’s rights advocates working in
the North. This approach will assist to build on the gains and achievements of the Women
and Shari’a project, particularly, with respect to the opportunity for greater stakeholder
acceptability of the result of the study and support for implementation of its
recommendations and action points.
The objectives of this study as spelt out in the TORs (see Annex 2) included:
•

•

•

•
•

To undertake a study and analysis of CEDAW Bill and African Charter by
identifying points of conformity with or divergence from Shari’a, and thereby
develop recommendations and action points which inform the advocacy strategy for
the domestication of CEDAW and the African Charter.
To link this study with the on-going project on Promoting Women’s Rights
through Shari’a by adopting the approach of direct engagement with relevant
Muslim and women’s rights stakeholders in carrying out the compatibility analysis.
To consult the stakeholders groups including Muslim scholars and women’s rights
activists through focus group discussions with a view to identifying and taking into
account their views.
To share the outcome of this study with interested stakeholders and thereby
disseminate the information, insights and recommendations arising from the study.
To relate this study with other three studies being undertaken in relation to
CEDAW domestication. A report will be produced which synthesizes the outcome
of all the four studies and harmonizes their recommendations.
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2.
Methodology
As stated previously, this is a build up on the existing SJG project of ‘Promoting Women’s
Right Through Shari’a in Northern Nigeria which started in 2004. Broadly speaking, the
aims of the study is to provide a critical analysis of CEDAW and Protocol to the African
Charter on Human and People’s Rights on the Rights of Women in Africa provisions
within the context of Shari’a to better highlight and address areas of possible convergence
and divergence especially as they relate to gender justice and women’s rights. The study is
also intended to develop an advocacy strategy that will be integrated into a national single
strategy for a new reconstituted coalition on the domestication of CEDAW and African
Charter in Nigeria. To meet the above aims, the followings approaches and activities were
carried out.
2.1
Review of relevant literature (for details of the literature consulted see Annex 1)
a.
The CEDAW bill provisions.
b.
Protocol to the African Charter on Human and People’s Rights on the Rights of
Women
in Africa provisions
c.
Relevant Islamic literature sources.
d.
Other relevant literature on the subject of CEDAW/African Protocol and
Shari’aShari’a in Nigeria.
e.
Recording of debate on the domestication of CEDAW at the National Assembly.
2.2
Engagement with Stakeholders
Engaged the views of critical stakeholders such as Muslim scholars and women’s rights
activists and put into considerations such views and feed them into the development of
strategy for CEDAW domestication. This was done in three ways:
A.
The first approach adopted was consultations with stakeholders of Muslim scholars
and Jurists, Muslim activists and women’s rights activists. To constitute the groups for the
FGD, three states were selected. In each state, representatives of Muslim and women’s
rights groups were gathered for the discussion. The three states selected were Kaduna,
Maiduguri and Sokoto. Two criteria were used in the selection of the states; the dominance
of Islam and the ethnic composition in the North. Sokoto state is a typical Hausa-Fulani
state with Islam as the dominant factor. However, while Sokoto is the seat of the 19th
century Sokoto Caliphate, it is reputed for it traditional rather than political Islam. In
addition, Kaduna state despite its strong Muslim population is more cosmopolitan than
Sokoto and has strong indigenous Christian population in the south.
Borno state represented ethnic Muslim minority population of the North. It is a non-Hausa
Muslim state that has the history of being the first group to embrace Islam and establish it
as a way of life and practice. Islamic practice in Borno state, like Sokoto State, has remained
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more traditional and less political. However, the geographical location of Borno State and
the history of close contact of the Kanuris with the Arabs in the Northern part of the state
have influenced Kanuri Muslims perception and response to issues in Islam. In each state,
representatives of various Muslims and women’s right groups were assembled for
discussion in the state capital. The groups that participated in the discussions were 10 and
they included representatives of the two main sects each (Izala and Qadiriyya),
representatives of a Muslim Women’s group ( Federation of Muslim Women’s Associations
in Nigeria (FOMWAN) or Muslim Sisters Organisation (MSO), secular women’s group
(Women’s Rights and Protection Alternative WRAPA/others), Muslim men’s group (
Muslim Students Society of Nigeria, MSSN and the National Council of Muslim Youth
Organisation NACOMYO), a traditional leader, a Qadi (Islamic judge), Islamic law
scholar, State Ministry for Women Affairs and the media. In terms of gender distribution
of the participants at this first FGD, there were four women and six men in Maiduguri,
three women and seven men in Kaduna and two women and five male in Sokoto. This
gives us a total of nine women and 18 men representing 33% for women and 67% for men
respectively.
Focus group discussion was organized in each state capital with the above groups. Each
member of the group was introduced to the CEDAW materials, and a summary of the
CEDAW provisions was distributed to the group to study before the beginning of the
FGD. Each FGD started with background information about the aim of the FGD and on
the CEDAW document such as history and content of CEDAW, efforts at its
domestication and the expectations of the organizers. A complete and detailed CEDAW
document was also made available to the group should they need further consultations.
Each provision was read and analysed in relation to its convergence and divergence with
Shari’a. The issue of approach or strategies to be adopted for the CEDAW was also raised
and discussed in the FGD. Each FGD took about 3-5 hours. For this first stage of the FGD,
only CEDAW bill was presented for discussion.
B.
The second approach involved validation exercise where the views collected in the
first phase of the consultation was compiled, produced and presented to a wider group of
Muslim scholars, Jurists and Muslim and women’s right activists with the purpose of
validating the report as well as developing a strategy and coalition of Muslims around the
CEDAW domestication process. This was done at a workshop held in Kaduna with 42
participants. The participants at the validation workshop were drawn from those who
participated in the earlier FGDs that were held at three locations of Kaduna, Maiduguri and
Sokoto and additional participants who did not participate in the earlier FGDs. The
criterion for selecting participants at the workshop was representation of the diversity of
Muslims in Northern Nigeria that are both working in Islamic and secular NGOs and
other relevant profession. The gender representation at the validation workshop was not
good enough. Out of the 42 participants, twenty seven were men and fifteen were women
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representing 64% for men and 36% for women. As is the case with the first FGD, the
discussion at the validation workshop was restricted to CEDAW bill.
The participants at the workshop included four teachers of Islamic legal studies, three Law
lecturers from Shari’a Departments of Ahmadu Bello University (ABU) Zaria, Usmanu
Danfodiyo University (UDUS) Sokoto and the University of Maiduguri, and a practicing
Shari’a court judge from a Shari’a Court of Appeal as well as three members of the biggest
and oldest national Muslim youth group, the Muslim Students Society of Nigeria (MSSN).
Other participants at the workshop included:
• A member of a national Muslim youth group the National Council of Muslim
Youth Organisations (NACOMYO).
• Four members of the Muslim League for Accountability (MULAC)
• Two members of an Education and capacity building NGO, the Vision Trust
Foundation (VTF)
• One participant from Association of Muslim Brothers of Nigeria AMBON
• One participant from the Ministry of Women Affairs
• Six participants from four NGOs, Mothercare Forum, SHEDA, AYAT, and
Women In Da’wah, WID which are all affiliate organisations of the Federation of
Muslim Women’s Associations In Nigeria (FOMWAN)
• One participant from the Movement For Islamic Culture and Awareness (MICA)
• One participant from the Tijjaniyyah Islamic Teachers Association.
• One participant representing Tsangaya Maiduguri (i. e. Makarantar Allo or the
Traditional Quranic Schools TQS).
• One participant representing National Association of Proprietors of Model Islamic
Schools (NAMIS).
• One representative from the Traditional institution, the Kauru Emirate Council
and
• One representative from Assembly of Muslims in Nigeria (AMIN).
Considering the diversity of participants at the above two consultations in terms of age,
gender, profession, orientation in terms of conservatism and liberalism and region etc, it is
expected that the views of the participants, despite being Muslims, will differ in relation to
some of the issues raised in the provisions of CEDAW and African Charter. While such
factors as gender and age were found to be relevant in the level of participation at the
forum, regional and differences of opinions among jurists were found to be less important.
Regional and Jurists differences of opinions were less important in the outcome of the
discussions at the two consultations probably because of the fact that Maliki school of law
is the practicing version of Islamic law in Northern Nigeria irrespective of geographical
location. In addition, Maliki is the one being administered in the Shari’a courts.
Consequently, even though the participants are aware of the differences of opinions of
jurists over certain issues, such differences were mention in passing, but not seriously
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discussed as an option. For example, the role of parents (Ijbar) over the marriage of their
daughters is much stronger in Maliki than other schools of law. The dominance of Maliki
law is further strengthened by the fact that out of the FGDs in the three states, two were
headed by Islamic Jurists. Thus, opinions of participants across the three states were similar
because of the influence of Maliki School of law. A different picture applies to age and
gender. The level of participation of women in the discussion was very poor. This was
attributed to the presence of men that are considered the custodian of the religion.
Similarly, the young participants, especially from the MSSN were found to be overzealous
in their contributions and views.
C.
All Women Focus Group Discussion (FGD)
In view of the underrepresentation of women at the above two consultations and the
quality of their participation, an all women FGD was held in Kaduna to solicit for
women’s exclusive views on the CEDAW and the African Charter on Human and People’s
Rights on the Rights of Women in Africa provisions. There were eleven women
participants at the FGD drawn from the states of Sokoto, Kano, Jigawa, Bauchi, Kaduna
and Borno as well as from diverse women’s groups and orientations. Four of the women at
the FGD were from secular women’s rights organizations of WRAPA, FIDA, BABOAB
and JAWAIZ.The Muslim women’s associations were represented at the FGD by
FOMWAN, Women in Daawah and the MSSN. The government side was represented by a
former commissioner of Women Affairs and the representative of a current state Director
of Women Affairs.
Considering the importance of age observed in the previous consultations, two Master’s
students of Law at ABU were equally in attendance. However, it was interesting to note
that the behaviour demonstrated by the young female participants was a direct opposite to
the behaviour of the young male members of the MSSN mentioned earlier. In this
discussion, the young women did not actively participate; they talked only when probed
by the moderator. What was also noticeable in the all female FGD was the sharp division
of opinions on some issues between the women. Women who were closely tied to the
government were found to have more conservative views on some of the issues in the
provisions as well being more critical of the two instruments. In this FGD both CEDAW
and the African Charter on Human and People’s Rights on the Rights of Women in Africa
provisions were considered by the women. This FGD experienced more intensive debate
and disagreements than the previous ones. For example, the FGD discussion started with
laid down rules, one of the rules was that everybody is to be given the opportunity to
freely air her views, however, as women, a consensus was to be reached after the debate
because it is hope that each one of the participant would become ambassador of the
instruments. In her introduction, the moderator selected by the participants sums up the
ground rules as:
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First of all we have an overview about the convention.
….then the next thing is to look at it article by article
and to agree whether to accept or not to accept and
thirdly, is to give our self time to say this is our
consensus agreement. Whatever our diverse views we
should at the end say this is our consensus agreement
about an article so that when this document comes out
we can all agree and speak to it and propagate it as our
own document. Do we all agree to this structure of this
discussion?
However, as the discussion ensues, it was difficult to stick to the rule. The Moderator tries
to look for a consensus it was not possible as record of the FGD demonstrated below.
Moderator:

Can we please look for consensus?

Discussant 6:

What is important now is that we just allow the fact that there are
debates and different views and we move to the next.
Chorus of agreement

Discussant 3:

Or we can get the majority we can just go ahead.

Discussant 2:

It is not the question of majority, minority, I think let everybody, if
it is a single person say what is her view and the majority say their
view.

Discussant 4:

At the long run I think we should all agree on a position.

Discussant 2:

Actually that is what we are now saying if people have different
views lets us take it that people have different views.

Discussant 9:

But we need to have a conclusion.

Organiser 1:

We just want to hear as many views as you can, the consensus is
good, but not the ultimate goal.

Discussant 6:

We are saying if there is no collective decision we should move on,
we should not detain ourselves because people did not agree.
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Moderator:

But there is a majority that says yes, but there also few who have
raised concerns on this issue.

Discussant 9:

What we are saying is that majority of us have agreed but we still
have divergence opinion and since we said we should allow everyone
to have her own view, we should now take the decision of the
majority.

No consensus was reached and at a certain stage, the moderator called on the Secretary to
read the next article. And this has been the pattern of discussion on most of the debatable
issues. The implication of this intense debate is to highlight the fact that there are some
women who are likely to put up opposition against the instruments and map out a strategy
that will reach them.
2.3
Challenges of the Research
Every research is bound to encounter certain challenges, much more a research of this
nature dealing with such controversial issue as CEDAW convention and its compatibility
with Shari’a. The main challenge faced was for some of the participants to agree to
participate in the FGD because of what they perceive as the futility of the exercise at two
angles. The first angle was the legal hurdle they believe is involved in getting their views
count at the event of domestication. A male participant observed that:
“Since we recognize the Constitution of the country as
“Supreme” as they call it, will this exercise make any
impact, because in my view whatever we do here will
not matter?”
It took a lot of persuasion by the moderator to convince some of the participants on the
importance of the exercise. The moderator argued that Nigerians have the responsibility to
guide those responsible for domesticating the instrument and assured the speaker that the
constitution has recognized the right of an individual or group to enjoy protection under
the law. Thus, the law or the constitution cannot disregard the positions reached here as
long as it carries the imprint of the majority of Muslims in Nigeria. Similarly, a male
discussant further argued that the document was not worth considering and that the whole
concept of CEDAW challenges a Muslim’s faith.
Some of the female participants at the FGD had different views. To them the CEDAW
document accords the Muslims the opportunity to get non-Muslims to understand Islam.
According to her, “this type of forum brings to the fore the need for further understanding
of Islam itself. What I am saying is that should the Muslim ignore the machinations of the
West, he or she is doing more damage to Islam than he or she realizes. In my opinion, we
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should endeavour to look at all documents or literature from the West, digest and
understand them before we condemn them. We will not be able to stop the incoming
damage unless we collectively partake in halting that damage. I hope those who advance the
argument that we should ignore or reject the CEDAW completely will have a rethink. The
devil you know is better than the angel you do not know”. Her view was supported by
another women discussant in another forum. She said “the issues at stake (in CEDAW) are
very important that the Muslim ummah cannot afford to ignore the convention. Let me
draw from the times of The Prophet (SAW) where the ummah lived and practiced Islam
without undue influence from outside. Can we in all honesty say we can practice as they
did when we know that we are today, living in a multi religious and cultural setting?
Therefore, we must be steadfast. We should not ignore the imperative of amending what is
necessary in the convention (CEDAW); failing which it could become binding (law) on us
with many of its imperfections”. At this instance, a male discussant called for a compromise
and narrated that “for us Muslims to have our way on all issues, being in the majority but
lacking in tact, it is our inability to be flexible and agree with our neighbours where
consensus is required. We cannot continue to be rigid. Therefore, in my opinion, we must
discuss CEDAW or else we help undermine Islam ourselves.
3.
Major Findings
Findings of this report were drawn from three sources; secondary sources of the literature
reviewed, primary source from the FGD conducted with relevant Muslim stakeholders and
the records of debate at the National Assembly on CEDAW. Findings of the report are
presented in three parts. The first part covers Muslims’ perceptions or views on CEDAW.
The second part presents an in-depth analysis of CEDAW and African Charter on Human
and People’s Rights on the Rights of Women in Africa provisions within the context of
Shari’a in order to highlight the areas of conformity and divergence of the two instruments
with Shari’a. The issue of recommendations for strategies on CEDAW domestication is
presented in the third part of this section. In order to analyse areas of conformity and
divergence, relevant quotations from the holy Qur’an, Hadith and other relevant Islamic
sources are used and presented.
3.1
Muslims Perceptions on CEDAW
Analysis of Muslims perception is largely restricted to CEDAW only, as the African
Charter was not considered at the first two consultations. Central to the issue of Muslims’
response to CEDAW domestication processes is their perception about the document. By
perception we are referring not only to Muslim views on the subject matter, but also their
level of knowledge and understanding of the issue. Thus, literature was sought about
Muslims’ contribution to the debate on CEDAW and the level of knowledge of the FGD
participants was also gauged.
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The findings indicate that while there is a vibrant debate on the rights of Muslim women
amongst Muslims broadly, rarely is CEDAW referred to or linked to such debate by the
mainstream Nigerian Muslim scholars and Islamic activists. In fact, there are few writings
about CEDAW and Shari’a or Islam in Nigeria. The few literature that exist were
commissioned papers produced by secular NGOs and funded by development partners.
There was no single article written by an Islamic scholar that specifically addresses the issue
as was the case with other women’s right issues. Similar picture applied to the level of
knowledge of the first FGD participants on CEDAW. None of the participants have read
the CEDAW document in full and engaged with it before the interview. However, few of
them have limited knowledge of the convention (3 in Kaduna, 2 in Maiduguri and Sokoto
each). For the majority of the participants however, they may have heard of CEDAW
mentioned, but they have no idea about what it is or it’s content. The picture is different
with the second FGD which is for women only. All the eleven participants were familiar
with CEDAW, out of which six have intimate knowledge of the instrument. In fact, three
are advocates of the document already. The African Charter was not that lucky, the
women discussants were less familiar with the African instrument than CEDAW.
Despite the FGD discussants/respondent’s admission that they know little about CEDAW,
yet the majority of them had negative views of it. CEDAW is generally viewed by most of
the participants as a western agenda, in particular, American agenda intended to destabilize
and corrupt the Muslim women and societies. Even when it was pointed out that CEDAW
was an initiative of the Third World countries and that United States of America is not a
signatory to the convention and that many Muslim countries have signed to it, the story
did not change. It remains an agenda against Muslims and Islam which our leaders were
lured into signing. One of the male participants notes that:
Such laws are made without due respect for Muslims;
they attempt to attack the basis of Islam. And my
considered opinion is that such a forum like this
helps to educate us on the dangers inherent in,
adopting wholesale such international conventions to
which our leaders rush to append their signatures
without knowing how we feel or seek to know our
opinions.
Similar views about the non placement of reservation on certain provisions by the Nigerian
government were raised in the all female FGD. It was felt that the Nigerian government is
not sensitive to the concerns and views of Muslims at the level of international politics like
the CEDAW. Consequently, it was resolved at the all female FGD that the position of the
groups on the need to place reservation over certain provisions in CEDAW and African
Charter should be conveyed to the National Assembly when the articles are being
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considered. In addition, a similar view of suspicion was also expressed by a handful of
women in the all women FGD. For example, after a lengthy debate about the meaning of
discrimination and equality in relation to Islam in articles 1 and 2, article 3 was read and
opposition to the wordings “of guaranteeing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with men” was immediately raised.
Responding to the above wordings in article 3, a female discussant said, “yes that is it,
everything is hidden, everything is hidden, there is always a hidden meaning to these
words”. A fellow woman asked, “What is wrong with this one, what is wrong with it”? She
responded, “What you said about human right, enjoyment of human right and
fundamental freedom on the basis of equality within the law. …. More about the issue of
inequality because here it says equality of women’s human right. What do they mean by
human right and what we understand by human right is different. When you look at
Shari’a, women’s right is specified and a lot of us are enjoying it”. Another discussant told
her, “they are not asking us to accept their definition, we have our own definition”.
Another concern that was generally raised by the women at the two FGDs was the
possibilities of using certain provisions in the CEDAW and African Charter to stigmatise
Islam and to attribute the denial of women’s rights in Muslim societies to Islam. They
stressed that Islam had liberated women long before the West did but expressed
unhappiness at the indifference of Muslim men when it comes to giving women their due
rights under Islam. They also observed that there were misconceptions that Muslim women
are oppressed and denied their rights; which most of them debunked as a mindset from
non-Muslim brothers and sisters in Nigeria, who do not know enough about Islam. A
female participant from the Muslim Women’s Organisation in the Kaduna FGD stressed
that:
All Muslim women acknowledge what is expected of
them and are aware of their limitations.
Furthermore, women’s rights are guaranteed through
the injunctions of the Holy Qur’an and the Hadith;
we think it is the plight of non-Muslims who are
trapped under the yoke of their cultural beliefs and
oppressive practices that make laws like Child Rights
Act and this one, CEDAW, relevant.
Our experiences at the FGD interviews confirmed, to a large extent, that opposition to
CEDAW may have little to do with the content of CEDAW or the incompatibility of
CEDAW provisions with Shari’a. Rather, the opposition is largely linked to the current
international politics played out as West versus Islam. Consequently, CEDAW became the
victim of such international politics and perceived as an imposition without considerations
to the culture and values of the Nigerian people. The question of whether the Nigerian
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culture or values is static and for whose interest they exist and function was not raised
despite reference to other forms of interpretations by Islamic scholars in the discussion. At
certain points, difference between Nigerian Muslims and other none Nigerian Muslims
were also pointed out by the discussants. However, less opposition seems to accompany the
African Charter.
If participants did have opposition to CEDAW even before availing themselves to its
content, how did the document fair when subjected to critical and scholarly review and
how did that affect the perception of the participants on the documents?
3.2
CEDAW and African Charter Provisions and Shari’a
Provisions of the Convention on the Elimination of all Forms of Discriminations Against
Women (CEDAW) is structured in six parts, consisting of 30 articles that covered a wide
range of issues such as civic and political, economic and social and family rights as follows.
1
Part one deals with enactment of legislation and laws to ensure equality between
men and women
2
Part two is concerned with the eradication of discrimination in political and
public life for women
3
Part three covers the socio-economic rights of women and the elimination of
discrimination against women in the areas of health care, education,
employment and other economic and social life.
4
Part four presents women’s rights over marriage and family issues
5
Part five and six are concerned about implementation and committee to monitor
compliance.
Similarly, the African Charter is structured into three parts as follows:
1 Part one reviews the rationale behind the provisions
2 Part two outlines the right to be upheld by the states that have signed into the
document. This part affirms the civil, political, economic, social and cultural rights
of women in equal terms with men which are covered in articles 2 to 24 of the
Charter.
3 Part three covers the implementation strategy, how the provisions can be adopted,
monitored and amended.
To present an analysis of the CEDAW and African Charter provisions within the
context of Shari’a law, the findings are presented in four parts. The first part presents an
analysis of the conceptual issues in the two instruments, teasing out the areas of
divergence, agreements and debates as they relate to definition and wordings. The
second part of our analysis covers areas of disagreement or divergence as they relate to
political and public life as discussed in the FGD or in the literature. The socio-economic
rights of women as postulated in the two instruments and discussed in the FGDs and
141

Adopting Women’s Human Rights Legislation in Nigeria

literature is presented in part three of this section. The last part of this analysis covers
women’s rights over marriage and family. In each part, areas of convergence, debates
and divergence between the provisions of the two instruments and Islamic law as
discussed and agreed by the discussants or in the literature are presented.
3.2.1
Definitions and Wordings
In this section three issues were raised: definitions, wordings and meaning of concepts.
We start with definition. The instruments of CEDAW and African Charter start with
definitions of what discrimination is and as applied in the documents. While the spirit
of the definition of discrimination in the two instruments was broadly accepted as in
conformity with Shari’a, certain words in the definitions have attracted intense debate
at all the three levels of consultations. First of all, concern was expressed about the
inherent assumption in the definitions that there is one single definition of
discrimination which all cultures and society must adopt and applied. By choosing to
define discrimination on a wider scale as this, the formulators of the convention, the
discussants opined, did not take into account the sensibilities of other peoples’ religions
and or cultures. A female discussant noted that “I do not have problem with the
definition but my concern is western perception of Islam and how such perception can
be used in the definition of what is discrimination and where women’s problems are
linked to Islam, Islam is seen as the problem. So if you look at the definition anything
can come under it”. Similarly, a male Islamic Judge raised his concern over
generalisation and noted that:
In fact this conclusion that all definitions apply
irrespective of cultures or beliefs is what troubles us
in the court. The formulators are therefore defining
the whole of this section or of all of the CEDAW
convention to mean the same and applicable to all
cultures and beliefs, which to me is tantamount to a
generalization.
While for some of the men discussants perceived the generalization in the definition of
discrimination as negative, majority of the women discussants in all women FGD perceive
it as positive in its ability to capture many cultures and cut across many issues. After the
definition was read, a woman discussant stated that “this is a good definition there is
nothing wrong with it”. Another one responded saying “yes it is very inclusive it includes
many things and it is flexible and applicable on a number of issues”.
Closely related to the definition is the words used. In the CEDAW and African Charter
definition of discrimination such words as distinction, exclusion, restriction, equality
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between men and women were freely used and they have indeed attracted intense debate
during the three consultations. A woman discussant in all women FGD noted that:
I have concern over such words as distinction, exclusion
and restrictions as contained in the definition of
discrimination. In fact what do they mean by equality
between men and women? The definition is ok, it is
when you begin to break it down then you can start to
raise some concerns especially if those doing the
definition are using those terms in relation to their own
perception of Islam because what they may consider as
discrimination may not be what we consider as
discrimination. So the problem is from the intention of
the definition.
Central to the debate in articles 1, 2a, 3 and 4 of CEDAW and articles 1, and 2a in African
Charter is the concept of equality between men and women. While majority of the men
discussants have generally tended to reject the word of equality between men and women
as not in conformity with Shari’a, the women discussants in all women FGD did not take
the word at its face value, it was subjected to critical review. The moderator in all women
FGD took a lot of time to explain what equality means in Islam and its relevance as it
relates to women and men. According to her, “the principle of Islam is we are equal before
Allah, but we differ in our roles and responsibilities as men and as women. If the principles
of Allah are equality before him, equality in his reward, in our sins then the issue of
equality is already settled. It is when we come to the issue of practice that is where the
problem is”.
After the discussion, the word equality as used in the documents was understood by
participants to refer to all aspects of a Muslim’s life, particularly when it mentions
‘distinction’ and ‘irrespective of marital status’. It implies that men and women have equal
rights and responsibility. This, they argued does not comply with the Shari’a. The
meaning the participants read into CEDAW type of equality is a subtle attempt to make
women and men equal in ALL matters which they stressed goes against the spirit of the
Qur’an. However, a male participant at the validation workshop raised a note of warning
that when the word “equality’ is mentioned we should not interpret it to mean one gender
is inferior to the other, no. These words do not have a place in Islam. Islam has equal status
for every gender. We should not bring the traditional concepts on inferiority as attached to
women and confuse it with the Quranic concept of the status of women as against men.
They are totally different as the former is a way to subjugate women while the latter,
which is Allah ordained is meant to raise her to an enviable status. After this words of
caution, the participants reported being happy with the all the Quranic verses on equality
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of all human beings before Allah (SWT) examples are where He says men and women are
protectors of one another Q 33:35-36 ,Q 9: 71-72) . He also addresses both men and
women together, giving them equal roles, responsibility and reward in spiritual activities.
….Never will I suffer to be lost the work of any one of you be he male or female…. Q 3:195
and Verily the most honoured of you in the sight of Allah is the most righteous of
you……Q 49:13.
However in the areas of responsibility for maintenance of the family, the Qur’an does not
make men and women equal. Allah says “Men are the protectors and maintainers of
women ……”Q4:34. Thus, it is a right for women to be maintained and Allah did not grant
the same right to men. CEDAW type of equality would place a burden on women that
Allah does not. This point was also stressed by the women participants and echoed by a
FOMWAN representative at the Kaduna FGD. On why the participants at the FGD
substituted “equality” with fairness?, this may be attributed to the fact fairness was the
word used in the Qur’an. The Qur’an also uses the term justice Ma’aruf and not equality
where Allah mentions women’s rights. Ma’aruf means equitable, just, fair NOT equality.
Allah commands Muslims to do things Bil Ma’aruf e.g. in discussions on wasiyyah (bequest
or will) Q2:233) (Q2:180) rights and duties of women (Q2:228); retaining divorced women
or separating from them (Q2:232), maintenance and care of a divorcee (Q2:233) etc (Aliyu
2005).
The conclusion reached over the word equality on the basis of sex at two of the three
consultations was that a proviso be added that says “provided it does not interfere with the
provisions of Islamic law”. This is because there are certain areas where women and men
cannot have equal rights and that Shari’a embodies the principle of equality which goes
against the definition of equality in the two documents. Thus equality on the basis of
opportunities, access to resources and results was deemed to be in conformity with Shari’a;
however, where equality is used to mean sameness, the consensus was that, it is not in
conformity with Shari’a.
Another issue that is related to definition is the wordings of some of the provisions. In
reading article 1, the general view in the first FGD is that the spirit of the definition is
acceptable, except that the word biased be added after any and before distinction. The
word equality be substituted with fairness while a proviso should be added at the end of
Article 1 to read and complete the sentence as follows: Provided that it does not go against
individual’s religious ethics. For the Muslims, those religious ethics are listed as (a) The
observance of the rules relating to the free intermingling of men and women in matters of
sitting together, talking and interaction between non-mahrams i.e. those among who
marriage is not prohibited (b) proper and modest dress during sports. The prevalent dress
for women in sport is not acceptable to Islam. It is seen as having virtually succeeded in
twining the woman naked. This proviso, it was agreed, shall apply wherever such terms as
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equality, freely, and rights are mentioned in subsequent provisions of the convention such
as articles 2a, 3 and 4. In article 4 the FGD participants substituted….hasten de facto equality
of men.. to read as follows: … hasten de facto fairness between men and women in keeping
with the first added proviso. Similarly, the wordings in article 5b, that was rejected as not
in conformity with Shari’a by the all women FGD, was, “the recognition of the common
responsibility of men and women in the upbringing and development of their
children”. A female discussant states that “For me the word common responsibility is a
problem”. When asked what is the problem she said the provision conveys the situation of
common responsibility for the welfare of children on both mother and the father. This was
cleared by an Islamic law scholar where distinction was raised between responsibility for
raising a child and for maintenance. According to him “under Islamic law, the actual
responsibility for the upbringing of the children is a joint responsibility but the cost of
maintenance is the responsibility of the father, the mother is not legally bound to pay but
of course when she does that, it is welcome”. The Muslim jurists are being very cautious
not to overburden the woman with a responsibility which is primarily that of the man.
Even without legal backing or in spite of it, many men are being irresponsible by pushing
the burden of maintaining the children entirely on women. It can be imagined what it will
be like with a legal injunction or ruling saying that women are to have equal share of the
responsibility in the cost of maintenance of and other bills relating to the children.
To conclude, one can posit that both the mixed-sex FGD dominated by men and allwomen FGD have accepted the principle of the definition of discrimination to be in
conformity with Shari’a. However, the context within which the definition is made and
the use of such words as equality on the basis of sex by such bodies as UN and AU was a
source of concern to the generality of men and few women discussants; hence, the need for
rewording the definition or adding a proviso. However, for the majority of women in the
all women FGD, the moderator sums up the agreement of the group as “ok we have two
positions, majority said the definition is ok and is all encompassing and is in compliance
with what ordinarily we consider as discrimination and one of us said there is the need for
us to look at the vision of CEDAW and place it within the fact that in Islamic law there are
different responsibilities between men and women”.
3.2.2
Participation in Political and Public Life
Part 2 of the CEDAW document which covers articles 7, 8, and 9 concerns itself with the
eradication of discrimination in political and public life. Similarly, article 9 of the African
Charter equally deals with the right of women and men to participate in the political and
decision making process on equal basis. All the provisions under these articles were seen to
be in agreement with Shari’a except the issue of presidency, which was considered
unacceptable under the Shari’a for a woman to become a president by many of the men
discussants. However, majority of the women discussants have treated the issue of women’s
presidency as a debatable issue. Where it is considered acceptable, excuse is given by the
145

Adopting Women’s Human Rights Legislation in Nigeria

women to the secular and federal nature of Nigeria. For instance, a woman discussant
questioned the above position and contended that it is important for the discussants “to
bear in mind that political positions are not meant for Muslim women or for Muslim men
only, they are supposed to be applied in the country with diverse cultures. Somebody else
cannot be denied of it because you do not want to have it in the law. The issue is that, it is
a global convention and I think the largest consideration we should put is where does this
leave the Muslim woman in the context of this world? Is the Muslim woman capable of
leadership right from her own home to her community?
Lack of direct prohibition in the holy Quran against women’s presidency and the
differences of opinion and interpretations by Islamic scholars as well as the cases of Muslim
women occupying such position in other Muslim countries were used to justify the view
that women’s presidency is not against the Shari’a at the all women FGD. For example, an
Islamic law scholar explained that we need to put the context into consideration. If “we say
for instance we are going to prevent a Muslim lady from contesting for presidency it is
possible a non Muslim lady will contest one day. Which one is better for us? A Muslim
lady contesting for it or the other lady? Again even before the Fatawa of Ibrahim Khalil
and others, take the case of our brothers in southern Asia, like Pakistan and Bangladesh very active Muslims for that matter - and they have women Muslim leaders. An example of
Fatima Jinna in Pakistan was given on how Maududi who was then the guiding light of his
time supported a lady because she was more pious than the others”. A woman discussant
argued that “leadership is about the quality of the person, the ability to deliver and track”.
Furthermore, the issue of time in history also played a role in the explanation. A female
discussant said that:
Within Shari’a there are different positions taken on the
issue of women’s leadership in politics. Some years back
women are not even considered to hold public office but
eventually Ulamas have reinterpreted Shari’a to agree
that women can hold offices like that of Minister in a
ministry. Director or even the permanent secretary, but
currently they are having new progressive interpretation
that women can actually hold the highest level of offices
like a governor or even the president of the nation.
Ulamas, especially Ibrahim Khalil are now adding that.
Probably for most people they have not had the
opportunity to know of this position, but once it gets
into the mainstream I am sure a lot of people will
understand that, but for now it is debatable issue.
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The contribution of Fatima Mernissi in the debate over women’s leadership was also
discussed during the FGD as well as the contribution in the first edition of
FOMWAN’s magazine where the issue of women’s leadership was treated.
Article 8 of CEDAW requires that women represent their government at international
bodies on equal basis with men. This was found to be in conformity with Shari’a and
therefore, acceptable to Muslims in Nigeria. The argument in all the three consultations
is that this is a matter of career, the decision over and permissibility of it is very much a
private affair between couples if married. However, few men discussants expressed their
concerns in Sokoto and Borno as to what will happen to the husbands. Such
observation was rejected that such an issue is to be resolved privately between the
couple and they were reminded that under Shari’a a woman has the right to negotiate
her terms of marriage agreement and contract. Marriage under the Shari’a is a contract,
and like all other contracts, the terms and conditions are negotiated at the inception of
the contract. The issue of employment and other issues are left to the parties to
negotiate as long as what they agreed upon does not make what is prohibited
permissible or what is permissible prohibited.
Another related issue is the equal right of women with men to acquire, change, or
retain their nationality and that of their children which CEDAW obligates countries in
article 9. This was equally perceived by all the discussants in the three consultations to
be in agreement with Shari’a. However, a woman raised a question as to what is the
provision of Shari’a on the issue. The Islamic law scholar present at the FGD replied
that “the entire world belongs to a Muslim, so wherever one finds herself that is her
country, as long as she has the freedom to practice her religion”. He further explained
the need to differentiate between nationality and parenthood. A woman further added
that under Islamic law, “Muslim woman has the right to her identity, it is expected that
she retains her identity like her maiden name after marriage. So if you want to adopt
any nationality it is agreed. And it is the same thing with the child she can take from
the mother and the father, a child can drive benefit from both the father and the
mother”. Another concern was equally raised that the Nigerian constitution has denied
women such right.
3.2.3

Equality before the Law and Access to Justice

Articles 15 in CEDAW and 8 in African Charter laid down the principle of equality of
men and women before the law and required countries to take steps to ensure that
women have same legal capacity to act in such areas as contracts, administration of
property, and choice of residence. In principle this was considered by the participants at
the FGDs and validation workshop to be in conformity with Islamic law. This is
because equality before the law in terms of justice and fairness is in line with the
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principles of the Shari’a. However, some of the provisions in the articles are sources of
concerns and have therefore generated debate and disagreement. Provision 2 in article
15 of CEDAW states that women be given equal rights to conclude contracts and to
administer property and shall treat them equally in all stages of procedure in courts and
tribunals. This provision attracted debate at two fronts, at the front of the right to enter
into the contract and the procedure to follow.
Under Islamic law, it was presented at the FGD by both men and women that a woman
has equal rights with a man to enter into and administer contract over economic
matters. However, the right of women to dispose of their wealth was questioned by an
Islamic scholar at all the women FGD on the ground that there was another
interpretations of scholars that says a woman cannot disburse of all her property
without consulting her husband. That was rejected outright by majority of the women
discussants. The issue of the legal position of women as witness was also a debatable
issue as demonstrated below.
Excuse me I think we should go back to the issue of
divergence with article 15. 2 where it gives women equal
right to conclude contract and administer property, up
to that level I do not have problem. Women have the
right and are to be treated equally in all stages of
procedure in court and tribunal. However, it is when we
come to other matters, especially in relation to
procedure, that is, evidence, that I have problem. This is
because under Islamic law the evidence or proof of one
man stands for two women.
A fellow discussant agrees, but was interrupted by another that it is not in all cases that
evidence of two women equals that of a man. That again brings to light the relevance of 8f
of African Charter and 2f and g in CEDAW. Some discussants, especially the men, have
expressed their reservations over the preceding articles as they might be used to change the
procedure of adducing or laying evidence before the court especially in some cases where
the evidence of two women is regarded as that of one man. It should be remembered that
in some areas where the matter is within the exclusive knowledge or experience of women,
the evidence of a man is regarded as half that of a woman. The Kaduna validation
workshop also noted that although women are free to enter and conclude contracts, they
do not have such freedom in marriage contract where a woman is expected to do it through
her guardian. Thus, on the issue of legal witness, the discussants at the validation workshop
underscored the fact that the issue can be categorized into three, based on the persons
whose testimony is to be accepted. Qadi Shehu Ibrahim Ahmad made this point when he
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said there are cases where only men are acceptable as witnesses, others where only women
are acceptable and where both men and women are acceptable as witnesses.
Provision 8e in the African Charter was also considered to be a debatable issue by some
women discussants and not in conformity with Shari’a by majority of men discussants. The
provision requires that women are equally represented in the judiciary and law
enforcement organs. The issue of appointment of women as Islamic judges was presented as
against Shari’a. However, that view was rejected by the participants at all women FGD on
the basis of arguments similar to that of Muslims women’s election into leadership
position. It was also pointed out that Judiciary is a professional career, thus if a woman has
risen to that level, she should be appointed as judge, otherwise it will amount to
discrimination. In addition, few women have expressed the fact that this position is
applicable to only Maliki school of law. However, for the men discussants, the Maliki
position was presented as given and interpretation was not considered.
Emphasising the time bound nature of some Islamic interpretations is vital in promoting
Muslim women’s rights under Shari’a. An Iranian Judge and Nobel Peace winner Shirin
badi who struggled to retain her position had this to say: "Human rights are compatible
with Islam. I've spent 20 years researching this and, studying the theory of this. The
problem is that if some Islamic countries don't implement human rights law, it's because of
their misinterpretation of Islam; you see, you can be a good Muslim and follow the human
rights charter. It's all about the right interpretation. For instance, before the [1979]
revolution I was a judge. When the revolution happened, they said that Women could not
be judges because Islam forbids it, and so they dismissed me from my post, and the rest of
the female judges. Because of this, we all spent a lot of time investigating whether this was
really true. We read, researched, and wrote articles about it. Finally, after 15 years, I'm
happy to say that they have accepted that women can be judges. At the moment, we have
two female judges in the Appeal Courts. So you see, when they said women couldn't be
judges, they said it was because Islam had said so. But now they say Islam allows female
judges, so my point is that with time, interpretations offer."
Provision in 2c that requires the establishment of equal legal protection on the basis of sex
was accepted to be in conformity with Shari’a at all the three consultations, This is because
Islam ordains that women have protection under the law and specifies how they should be
treated especially as it relates to inheritance, shelter, food and health care, clothing as well
as her right to own property and engage in legitimate vocation/business. However,
majority of the participants at the mix-sex FGD that was dominated by men and at the
validation workshop questioned the use of equality on the basis of sex and substituted the
…principle of equality with. principle of fairness and justice. Added Proviso in article 1 also
applies. Another concern of the discussants was that CEDAW might be used to repeal
some of the Shari’a provisions that may be construed as discriminatory against women.
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This observation was made in relation to provision 2f and g. In particular, the examples of
inheritance and men’s witness that equals that of two women were given as possible areas
that may be considered discriminatory against women. Majority of the participants (male
and female) made it clear that such an attempt will be resisted while they insisted that
CEDAW does not take into consideration the Islamic social and religious setting under
which these laws were made and how they are applied. See Qur’an, 4:7; 4:58; 16:59; 49:13;
16:90.
3.2.4 Protection against Exploitation of Women
One of the cardinal principles of CEDAW and African Charter is the protection of women
against all forms of exploitation. Consequently, CEADW’s articles 5 and 6 as well as
articles 2, 3, 4 and 5 in African Charter have all, in one way or the other addressed the
exploitation of women in all forms. The strength of the African Charter more than
CEDAW is its explicit demand for the eradication of violence against women and harmful
practices against women. Article 6 of CEDAW obligates states to take measures to suppress
trafficking in women and exploitation of prostitution. This was accepted by all discussants
as in conformity with Islamic law. The stand of Shari’a on prostitution and all other forms
of sexual immorality is well known. The Qur’an specifically warns against forcing women
into prostitution for the purposes of getting wealth or as a means of livelihood, the Qur’an
says, “… and do not force your wards into committing adultery…” (Qur’an 24:33).
Therefore, this article is in complete conformity with the Shari’a. Consequently, the
groups in Kaduna and Maiduguri suggested the reframing of the provision to read as
obligates countries to take measures to eradicate trafficking in women and prostitution of
women.
Similarly, articles 5 in CEDAW and 5 in African Charter demanded the elimination of
traditional harmful practices and laws should exist to protect women and punish
perpetuators. When the articles were subjected to critical review for conformity with
Shari’a, all the discussants agreed that the provisions in the articles are acceptable under
Islamic law because Islam frowns at cultural practices that go against Islam such as abuses
women in terms of inheritance and genital mutilations, among others. However, the
wordings of the CEDAW article generated some debate. It is interesting to note that the
wordings singled out differ by gender. The male complained about stereotyped roles for
men and women. Concern was raised that such words may be used to question the role of
women as mothers and wives. For the all female FGD, it was the common responsibility
of men and women in the upbringing and development of their children that captured
their attention. The women discussants argued that the responsibility of maintaining the
children lies with the husband and therefore it is not a common or joint responsibility. The
group resolved that there is the need to put a caveat that restricts responsibility to only
wellbeing of the child and to exclude financial responsibility. For the women this is an
added responsibility which they are not ready to bear.
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The contestation of the women is derived from the marital division of labour under Islamic
law which assigns maintenance to the father. In the areas of responsibility for maintenance
of the family, the Qur’an does not make men and women equal. Allah says “Men are the
protectors and maintainers of women ……”Q4:34. It is a right for women to be maintained
and Allah did not grant the same right to men. The argument of the women discussants is
that CEDAW type of equality places a burden on women that Allah does not. They felt
that CEDAW will deny Muslim women the rights granted by Allah over 1400 years ago
rather than promote them. However, it is pertinent to note that this issue may have
received the prominence it does because of the class of the women in attendance. They are
middle and rich, the elite of Nigerian Muslim women whose husbands are likely to afford
to single-handedly bear the burden of maintenance. The reality of a woman whose husband
is poor is different. She may have to shoulder or complement the effort of the husband and
therefore the irrelevant of such debate to her in real terms.
Furthermore, two provisions in article 4 (4.1 and 4.2a of the African Charter) have
generated heated debate. The first issue was on what degrading punishment means in the
Charter. A woman questioned on whether degrading punishment may be interpreted to
include hudud punishment. She said:
“I have a question on article 4 no.1 with the issue of
degrading punishment, what I want to understand here
is does it include a context where a woman has done
anything wrong and she is punished as provided under
the Shari’a, which we know in the western context are
seen as degrading punishment, on such issues as Zina,
stoning and cutting of hand, any of such punishments
already agreed under the Shari’a and a woman is
supposed to obey them. Are we considering that”?
After a lengthy debate two positions emerged. The first one was to put a caveat that will
exclude different punishments under Islamic law. The second position is to take it safe by
assuming that degrading punishment excludes punishments under Shari’a since such
punishments are exercised at by a constituted court. Further, no any court in Nigeria has
ruled that punishments under Islamic law are degrading as such it was considered wise not
to attract undue attention of controversy. The group took the second position and agreed
to ignore the issue. The second provision that was contentious was 4.2a which requires
states to enforce laws that prohibit all form of violence against women including unwanted
and forced sex either within the private or public sphere. Two words captured the
attention of some of the female discussants and they are unwanted and forced sex and
private. The linkage of unwanted/forced sex with private sphere raised the question of
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marital rape and whether that is acceptable under Islamic law. A hadith that has been in
circulation which curses a wife who refuses her husband sexual demands was discussed and
questioned by the discussants.
The consensus was that a wife has the right, under Shari’a, to express her displeasure
over excessive sexual demand from a husband. Cases of wives taking their husbands to
court either for sexual failure or for excesses were presented by the women. Unwanted
and forced sex was interpreted as not in conformity with Shari’a because, according a
woman, it is degrading and therefore against the Islamic principle of justice and respect
for human dignity. The stand of Shari’a on marital rape remained a debatable issue. To
the Islamic law scholar in our mist, there is nothing like marital rape in Islamic law but
unreasonable sex. The conclusion was that the prohibition for unwanted and forced sex
as presented in the article be accepted because as the moderator pointed out “unwanted
sex with an uncle and a daughter is unwanted sex and it is a crime committed at home,
but you see the insinuation is always that of a husband and wife all the time, they do
not look at other parties in the domestic setting, who could be abuse sexually. In
addition, what we are saying is that sanctity of marriage is not a licensed for unwanted
sex in the manner it was described because it is even a basis for divorce under Shari’a”.
The conclusion was that marital rape does not exist under Islamic law. Wives and
husbands are supposed to satisfy each other’s sexual needs and the relationship is based
on love, mutual respect, equity and fair play.
3.2.5
Socio-Economic Rights
Articles in part 3 and 4 of the CEDAW document and several articles in the African
Charter explicitly promote and protect socioeconomic rights of women and they cover
such issues as education, health, social security, marriage and family, as well as
economic and development rights.
A Education
Articles 10 of CEDAW and 12 of African Charter demand equal right of women and
men to educational and training opportunities covering such topics as access,
curriculum, textbooks, professional and vocational, standards, scholarship and grants
and literacy. All the provisions in the articles were accepted as within the provisions of
Shari’a. The issue of family planning was raised by a participant but he was over ruled
on the basis that the provision said access to the family planning information services
and not imposition.
B Health
The rights of women to quality and affordable health services, including maternity and
family planning was explained in articles 12 and 14 in CEDAW and African Charter
respectively. All the provisions were accepted to be in conformity with Shari’a by both
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men and women discussants. However, the burning issue that generated a healthy
debate was the issue of child spacing and family planning; two concepts that are
generally misunderstood and interpreted in a narrow way by some of our ulama.
Various speakers expressed varied opinions on these issues, all drawing from authorities
and schools of thought. The bottom line however was that the emphasis should be on
educating others that Islam does not prohibit child spacing or family planning but gave
criteria on how best to go about it. One speaker from among the Male participants
went further to say that:
What we should avoid is giving the impression that
Islam condemns child spacing or family planning. What
Islam says, and with the authority of learned ulama, is
that there is no difference between the two; it is
however not to be misconstrued to mean a way to avoid
poverty or want because both are from the Almighty
who gives wealth to whom He pleases and when He
pleases. Moreover, the methods for child spacing and
planning a family are well explained in Islamic books.
Therefore what we should emphasise to the framers of
our constitution is that by no means should they
encourage abortion in whatever guise. A female
participant had this to say: In fact, the greatest
opposition to abortion is from the Catholic faith.
On the issue of using contraceptives, a female participant said there is inadequate
knowledge on the usage, particularly for the users and suggested that the issue of
whether to practice family planning or not should depend on an individual’s
preference and should not be made a state policy for regulating birth or imposing birth
control. Many issues covered in the two articles were thoroughly discussed by the all
female FGD. Concerns were raised on the high mortality rate among Muslims in the
North and the need to improve maternal health services. The increase in the reported
cases of rape and incest was observed to be a source of concern and a crime under
Shari’a. Worthy to note is that nobody raise a question about Muslim women’s right to
self-protection against STD including HIV/AIDS as enshrined in article 14d of African
Charter. This is an issue that generated some level of debate during a SJG funded
stakeholder’s workshop on the Promotion of Women’s Rights through Shari’a, at the
end of which it was agreed that a woman has a right to self-protection. Is it now a
settled issue and that was why it was not raised?
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C Economic rights
Articles 13 in both CEDAW and African Charter explicitly guarantee the economic
rights of women in equal terms with men in the areas of employment, access to credit,
taxation and social security matters. All the provisions under these articles were
accepted as acceptable to Muslims because they in fact reinforce Shari’a’s recognition of
women as independent economic being. There was no contention or debate on the
issues from both men and women discussants. The same verdict was given to the right
to participate in development as spelt out in article 14 and 19 for CEDAW and African
Charter respectively. Worthy to note was there was no observation on the demand to
recognize the economic value of domestic work stated in article 13h of the African
Charter.
D Women’s Rights over Marriage and Family
Articles related to marriage and family matters proved to be the most contentious
provisions in the two instruments. In fact, review of the recordings of National
Assembly hearings on CEDAW revealed that it was provisions over marriage, divorce
and family affairs as contained in CEDAW article 16 that form the basis for opposition
against CEDAW bill and its subsequent rejection by the National Assembly. For
instance, in the National Assembly Debates (Vol. 2 No.52) of 15/5/2007, it was
reported that after briefing the house on CEDAW by Honourable Saudatu Sani “the
House went through each article of the convention without any rancour. However
when the House reached article 16 there were disagreements and members sought for
clarification on the meaning of the word equality”.
Demand on marriage and family matters were made in articles 6, 7, 20 and 21 of
African Charter. Many of the provisions in both CEDAW and African Charter were
judged not to be acceptable to the Muslims in Nigeria. We begin with the first
provision in CEDAW. Article 16. 1a states that women and men have equal right to
enter into marriage. Its compatibility with Shari’a was not clear from the opinions of
the discussants. The decision at the mix sex FGDs where men dominate was that such
provision is against Islamic law on the ground that a woman cannot give herself out by
herself in marriage. She must be married through a marriage guardian. This is based on
the famous Hadith of the Prophet (SAW) who is reported to have said, “there is no
valid marriage without a waliy (guardian),” The Prophet (SAW) also said, “Any woman
who married without the permission of her guardian, then her marriage is void.”
Similarly, majority of the Muslim jurists agree that all the verses in the Qur’an that talk
about marriage are addressing men, as guardians to give out in marriage their wards e.g.
Qur’an 24:32.
It should be understood that the issue of marriage guardianship under the Islamic
Family Law attracts lots of diverse views. The majority are of the view that any
marriage contracted without a waliy (guardian) is voidable. The minority (lead by
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Hanafis) argued that marriage is a contract and since Islam allows a woman to enter
other contracts on her own behalf, marriage contract is like any other contract which
she can enter alone. However, even the Hanafis agreed that due to the peculiarity of
marriage contracts and the fact that in most cases men marry women that are junior to
them in age and experience, it is better and preferable if she conducts her marriage
through her guardian. They agreed that if she contracts marriage in her own behalf, she
may give the impression of being inconsiderate, presumptuous and inclined to
intermingle with men unnecessarily – actions which would customarily stigmatize her
character. For such reasons, the jurists argue, a guardian is required to protect the
woman’s interest, to safeguard her moral integrity and to take all possible precautions
to maximize the probability of a successful marriage. And, because the father’s love
and care for his daughter are usually taken for granted, he is the first to qualify as her
guardian, provided, of course, that he meets the other requisites of guardianship.
Differences of opinion as to what constitutes a woman’s lack of experience and what is
the extent of the role of the guardian led to different views on the conditions under
which a woman needs a marriage guardian. Some jurists defined marriage guardian as a
right conferred on the guardian by law empowering him to act on his wards behalf.
Some defined it as a duty assigned to him by law and by virtue of his responsibility for
the ward’s welfare. Some see it as a synthesis of both duty and right. Be that as it may,
in Nigeria it is the Maliki view, which insists that a woman should be married through
her guardian, which is followed. The juristic views on the power of the guardian on
their wards are varied. Some permit certain guardians to impose the status of marriage
on their wards. However, textual and historical evidence seems to suggest that the
juristic views on compulsion (ijbar) are little more than academic or mental exercise.
Nowhere does the Qur’an or the Prophet (SAW) speak with approval of such coercive
authority.
However, same provision was interpreted differently by the women and therefore,
judged to be in conformity to Shari’a. The moderator asked a question while
interpreting the provision as “assuming I am sixteen can I propose to marry the man
that I want to marry and can he propose to me that he wants to marry me”? The
response from the participants was chorus of yes. She asked again, “is my consent
necessary as his is necessary? And can he choose a partner, like I do? There again was
the chorus of agreement. Then the moderator declares the provision as in conformity
with Shari’a. Despite the clever way the moderator introduced the provision, a
discussant still wanted to know what difference exist between men and women to enter
into marriage. What does entering into marriage mean under Islamic law? After some
clarifications, it was agreed that a young girl does not have equal right to enter into
marriage as a matron. This is based on the hadith of the Prophet that “a matron has
more right to herself in the matter of her marriage, and a virgin’s consent should be
sought.” Provisions in article 16b and h were found to be in conformity with Shari’a by
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both male and female discussants. However, differences between the two genders exist
in relation to their verdict on article 16, 1(d to g). While the women discussants have
accepted the provisions as in accordance with Islamic law, the male dominated group
requested for a change in the wordings from same rights to “corresponding rights or
reciprocal rights”.
Article 16c was also debatable for both men and women discussants. Both men and
women discussants have recognized the right of women to get out of unsuccessful
marriage, but the channels to be followed differs, a husband’s channels are different
from that of the wife. For example, while a husband can unilaterally divorce his wife, a
wife enjoys such right only at the level of a court. The conclusion reached on Article
16d that accorded same right and responsibilities as parents, irrespective of their
marital status has been discussed elsewhere. The central argument was that husband
and wife do not have equal rights and responsibility towards their children, but
corresponding or specific rights and responsibility. A woman discussant noted that:
When it comes to paying the school fees, feeding the
children, clothing the children, it is the father’s
responsibility, but if the woman has the means, and the
father is not in a position to do so, she can take up that
responsibility; it is left for her to decide whether she
wants to do it. It is not her responsibility.
Another source of concern expressed by both women and men was in the area of
inheritance where the provision demanded for same rights as regards male and female
children. This was deemed unacceptable to Muslims and against the Islamic law. The
Qur’an specifically states that “There is a share for men and women from what is left by
parents and those nearest related……Q4:7. Contrary to the popularly held view that
Muslim women are discriminated against in the sharing of inheritance, many of the
discussants drew attention to the fact that it is not always that a male gets more than the
share of a female. A male discussant at the Kaduna FGD categorised the issues as follows;
there are situations where both the male and the female have equal shares such as maternal
brothers and sisters of the deceased. Sometimes the female gets more than the male such as
the case when the deceased leaves behind two full sisters, a maternal sister and three
paternal brothers. Here the two full sisters take one third 1/3 each, the maternal sister
takes one sixth 1/6 and brothers share the remaining one sixth1/6 between them, even if
they are ten. Sometimes the males do not even get anything. For example in the previous
case, if the maternal sisters were two or more, they take the remaining l/3 one third after
the full sisters have taken their 2/3 two thirds and nothing is left for the brothers. The
formula for sharing of inheritance is specified in the Qur’an and participants made it clear
that Allah’s law can not be tampered with in the name of domesticating a man made
convention such as CEDAW.
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The wording irrespective of their marital status has also generated some level of debate on
the issue of illegitimate children whose rights are limited under the Islamic law. After a
lengthy discussion, it was observed that the child at all time has the protection of Allah
because she/he is not the product of her/his doing, but the product of the doings of others
and that is why the child needs to be protected against punishment and stigma. Thus every
child has the rights to parenting, irrespective of the circumstances of birth. Provision in
article 16f was accepted as in agreement with Shari’a except over the question of adoption.
Article 6.1h also attracted some level of disagreements when an Islamic law scholar
suggested that a wife must inform her husband before she disposes of her property. That
line of thinking was questioned by the women and he has to defend himself thus;
The argument is on the issue of inheritance, it is to
prevent injustice, he himself is not allowed to be
inconsiderate towards his inheritors when he comes to
dispose of his wealth, but the reason why you women
are asked to inform your husbands was because of
women high sense of caring and love.
He was questioned by a woman as “does that mean if I give you my house I am in love
with you? He responded “No, no what sort of question is this”? The woman replied that
“we have to look at this thing dispassionately. The whole issue we are looking at is the
right of a woman to acquire, manage and dispose her property for a sum or according to
her desire”. He again responded as “yes she can, of course”.
Provision in article 16.2 has also generated debate in two areas; age of marriage, marriage of
a child and the requirement for registration of marriage. Putting restriction on the age of
marriage was considered un-Islamic, therefore not in agreement with Shari’a. One of the
female discussants presented that “under Islamic law there is no age of marriage, you can
decide to marry up your daughter at the age of 5 or 4 but of course the issue of
consummation is what all jurists unanimously agreed, it should be delayed until she is
physically and physiologically and mentally and emotionally capable of consummating that
marriage otherwise it can be at any age. The principle is that if you want to have sex then
you must get married first. There cannot be sex outside marriage by anybody whether a
child or an elderly man or woman. That is why, I, as a Muslim will definitely reject any
imposition of a particular age, because if you put an age and still look away, while sexual
intercourse is taking place below that age and you are ready to overlook it and condone it
as if it does not exist”.
The second area of contention is in making marriage registration compulsory. The decision
of all the discussants was that Shari’a is silence on the matter, there is no clear verdict under
Shari’a on the registration of marriage. In fact, if anything, Islamic law demands Muslim to
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always document any contractual agreement and since marriage is a contract, it can equally
be registered. However, concerns were raised by the women discussants about the
practicality of it where majority of Muslims are illiterate and the institutional challenges of
doing so. Another issue the women discussed during the FGD was the need for women to
register their divorce papers as it is increasingly becoming fashionable for men to come and
reclaim their marriage when a woman is about to re-marry, causing women unnecessary
delays and hardship. It could also help to check arbitrary divorce by men.
Similar reservation was expressed when the CEDAW bill was presented for discussion at
the floor of the National Assembly by Hon. Umar Farouq Lawal (Bagwai/Shanono). He
opposed the bill on the ground that “there are areas where we have specific religious and
cultural differences and it is important that we consider them in passing this particular
legislation. If you look at page 18 item 2, it says: The betrothal and the marriage of a girl child
shall have no legal effect, and all necessary action including legislation shall be taken to specify a
minimum age for marriage and to make the registration of marriage s in an official registry
compulsory. I do not think that in the religious tradition of Islam you can make the
registration of marriages a compulsory matter. He suggested that members should take
more time to study the document and then take it up for discussion the next day”.
The right of women to retain their identities after marriage was prominently spelt out in
CEDAW and the African Charter. This was wholeheartedly accepted as in conformity
with Shari’a by all the discussants irrespective of the gender. Under the Shari’a, a woman
retains her identity and does not adopt the title of the husband. If she does so, on her won
free choice, it is acceptable under the Shari’a. It is however, preferable if she maintains her
original identity. This is because marriage in Islam is a contract which the parties enter on
equal footing. Each party retains his or her identity in all respects, including names. The
wife is not required to change her maiden name. This is in line with the injunctions of the
Qur’an that each bears and should be addressed by his/her father’s name unless the father’s
name is unknown. The wife retains her status, her family and her overall personality as an
individual in her own right. Aisha, the wife of the prophet (S.A.W) remained Aisha bint
Abubakar throughout her marriage with the Prophet (S.A.W) and not Aisha Muhammad.
One of the uniqueness of the African Charter was its reference to monogamy as the
preferred form of marriage and the demands for the protection of women’s rights in
polygynous relationship. It would have been interesting to compare men’s response to that
of women, but unfortunately the mix sex FGD where men dominated did not consider the
African Charter. However, the way in which a man observer at the FGD was attacked by
the women for suggesting that the issue is debatable since the preferred option is polygyny
reveals gender differences on the matter. The women argued that the verse in the holy
Qur’an is categorical about preference of monogamy to polygamy in Islam.
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4.0

Conclusions and Recommendations

4.1
Conclusions
It is important to conclude this report by trying to provide sociological explanation to the
different contestations over who has the authority and the rights to interpret what is in
conformity to Shari’a. The differences of opinions and interpretations encountered in the
course of this study clearly indicate that for certain issues, there is no single position among
Muslims. This is more so if we consider the views of men in relation to that of women.
The differences of views between men and women presented in this report are not
restricted to individuals, but nations. The fact that there are Muslim dominated countries
that did not place reservation on the articles and also those who have placed most of the
reservations goes to tell the difference of opinion among Muslims over CEDAW and
Shari’a. Indonesia is one of the few Muslim countries which has not placed reservations on
Articles 2 and 16. In October 2004, a task force set up by Indonesia's Ministry of Religious
Affairs produced an alternative draft to the country's Kompilasi Hukum Islam
(Compilation of Islamic Laws) that embraces gender equality including provisions to ban
polygamy and ensure equal inheritance for men and women. However, this draft was
suspended due to the need to raise public awareness that these provisions. Two other
countries which have not placed any reservations are Senegal and Nigeria. Whilst family
laws in Senegal reflect the spirit of CEDAW, in Nigeria, however, the Northern states have
extended Muslim laws to criminal offences (hudud in particular), with very grave
consequences on women's rights. Other Muslim-majority countries which have not placed
substantive reservations include Yemen, Mali, Albania and Tajikistan.
For countries that made reservations, most of such reservations centred around substantive
articles on Article 2 (legal and policy measures to be undertaken to eliminate
discrimination) and Article 16 (marriage and family law). It is claimed that such articles,
especially 6, is in conflict with a commonly-held vision of the family, based on cultural or
religious beliefs or on a country's economic or political status. The elaboration given for
placing the reservations is in reference to where the provisions in CEDAW are in conflict
with Islamic Shari’a, the justification being that Shari’a laws must prevail.
In conclusion therefore, despite the reservations made under the banner of Islam and the
Shari’a, the fact that many different Muslim-majority countries enter different reservations
on different articles of CEDAW and there are also many countries which do not enter any
reservation at all, demonstrates that there is no single fixed notion on what Islam and the
Shari’a is and that, it is open to discussion, debate and dialogue.
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4.2
Recommendations
The following recommendations are put forward and they are drawn from the key findings
of this research.
1
One of the key findings of this study is dearth of information among Muslims
on CEDAW. Majority of the participants have heard about the document, but
few have read or engaged with it. Many of the FGD participants were reading
the CEDAW document for the first time. The implication of this is that such
situation will affect the ability of people to make informed decisions on the
matter if the domestication attempt becomes public. In order to ensure people
make informed decision, it is recommended that a strategy is developed to make
such documents available and sensitise the Muslims on the compatibility of
CEDAW to Shari’a.
2
It is obvious that there is strong suspicious about CEDAW. In most cases the
opposition has little to do with the content of the convention but rather more
to do with its reputation as western instrument aimed at subduing Muslims
towards submission. It is recommended that the name of CEDAW be replaced
with a more neutral and less political word that will gain acceptance.
Consequently, it is suggested that the word Equality should not be added in the
name and If it must be, then the Muslims need to be sensitise on what it means
and how it is going to be applied in the bill.
3
Another critical question that needs answer is how much can a nation modify or
temper with the convention? What does domestication entail? This becomes
very important as the debate in the National on the last attempt to domesticate
CEDAW show. Members of the NA were not ready to pass the convention
without major amendment. Hon Faruq Aliyu Adamu ( Birnin Kudu/Buji) was
opposed to the inclusion of article 16 in any act for domestication of CEDAW.
He said ‘If you look at clause 16, it is talking about Marriage and equal rights.
Islamically, it is not done like that; this is because in Islam the husband can
terminate the marriage. Of course the wife can: but they do not have equal
rights. So, we need to be very careful. Similarly, Hon. Haruna Yerima in
opposing the Bill said ‘I would add a caveat to be part of the whole Bill to take
care of each and every section of this Bill that contravenes Islam and
Christianity: that is, the laws inherent in these religions and there is no way we
can push away our religious belief simply because something is coming from the
United Nations. Religion is far above that.” (for details see annex ). The above
issue is raised in view of the fact that, although Article 28 of the CEDAW
Convention allows States to make formal declarations or place reservations,
Article 28 (2) also places a limit to this process. States cannot make reservations
that may be incompatible with the objectives and purpose of CEDAW. Thus,
the nature of reservations under CEDAW is meant to be temporary and the
States should uplift these reservations in due course.
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4

Another issue worthy of note is the diversity of Muslim stakeholders (Islamic
scholars, Muslim women activists, Women’s rights activists, youth etc.). All
these need to be strategically targeted and sensitized.
Considering the strong opposition against CEDAW, it is recommended that
where national law has a more favourable position than CEDAW, national law
should be followed.
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Other recommendations are:
Governments should launch mass enlightenment campaign on CEDAW to
ensure that people understand its aim and contents.
Media practitioners should be sensitized to the contents of the convention and
extensive use of the print and electronic media for debates and audience
participation programmes would carry the CEDAW message to the grassroots
All Muslim NGOs/CBOs should analyse it and document their views for
discussion and consensus building on the provisions of the Convention and its
compatibility or otherwise with Islamic law and precepts
When the consensus document emerges the Muslim groups should print and
circulate it widely to ensure that there is buy-in from all and pre-empt
opposition from those who might not be aware of the work already done on the
issue
Intensive advocacy should be focused on the legislators to win over those who
joined the opposition out of inadequate understanding of the bill and also win
over those who did were genuinely concerned about some of the issues raised by
the religious groups
State level domestication of CEDAW is critical because that is the level at which
the law would have the greatest impact therefore women’s human rights groups
and other CSOs should collaborate and establish a coalition and other pressure
groups to advocate for domestication of CEDAW at state level
There is need to produce an amended version in local languages for use as an
advocacy tool
Advocacy visits should be paid to community and religious leaders to ensure
that they mobilise their citizens to support the domestication of the convention
Within the Academic scholars should be catalysed to write about CEDAW and
publicise the consensus document
Groups working with rural dwellers should be mobilised to include briefs on
CEDAW in their trainings and other empowerment activities
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COMPATIBILITY AND DIVERGENCE
OF THE PROVISIONS OF CEDAW
AND APPRRW WITH CHRISTIAN BELIEFS
AND TENETS IN NIGERIA
By Adebanke Akinrimisi, LLM; MA
Executive Summary
In seeking to promote the eradication of discriminatory practices against women, the
Nigerian government signed and ratified the international Convention on the Elimination
of all forms of Discrimination Against Women (CEDAW) in June 1985 without
reservations. It has also ratified the African Union Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa (APPRRW). Despite
ratifying the treaties, Nigeria is yet to domesticate them and provide the appropriate legal
framework for full implementation and application of their provisions. Efforts at
domesticating CEDAW in Nigeria have always been stalled by stiff opposition from
different bodies including religious groups.
This study is designed to promote an examination of the provisions of CEDAW and
APPRRW with the aim of appreciating the extent of their compatibility and divergence
with Christian tenets and beliefs. It is also designed to promote a better understanding of
women’s rights within the context of religion.
In conducting the study, a total of twenty four (24) interviews were conducted in six
selected States (Lagos, Enugu, Cross River, Kaduna, Plateau States and the Federal Capital
Territory) from different parts of the country. Five (5) of the interviewees were women
while nineteen (19) were men. Eighteen (18) Focus Group Discussions (FGDs) sessions
were also held with three categories of people (religious leaders, representatives of women
focused NGOs and representatives of Christian Women Associations) in order to deepen
understanding of women’s rights issues from a Christian perspective.
The study revealed that the unequal power relations that exist between Christian women
and men is partly rooted in the fact that the cultural setting within which the gospel of
Jesus Christ (otherwise known as Christianity) was initiated and propagated was Jewish
and patriarchal (Laffey, 1998, Uchem, 2001). Many Christians including leaders fail to
distinguish between Jesus’ stance on different issues and the Jewish cultural practices
especially in matters relating to the status of women. Empowering more female Christian
leaders to appreciate the root of women’s subordination will go a long way in helping
Christian women to challenge the unequal balance of power between women and men that
are of the Christian faith.
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The study revealed that majority of the leaders of the Christian community who took part
in the study had low level of awareness of the existence of CEDAW and APPRRW despite
the fact that they play a very important role in shaping behaviour and practices especially
among Christians. The low level of knowledge of major treaties relating to women’s rights
among Christian leaders suggests the failure of key players in the call for the domestication
of CEDAW in Nigeria to broaden the base and ownership of CEDAW. It also suggests
failure in expanding the discourse around women’s human rights, equality and religion
beyond development circles. These have resulted in the exclusion of critical groups from
contributing to and shaping national decisions on issues that affect them. The study
therefore revealed the need to enlighten Church leaders and Christians generally on issues
relating to women’s rights as well as the role that CEDAW and APPRRW can play in the
improvement of the status of women in Nigeria
The study also revealed the need to give adequate consideration to the promotion and
protection of the rights of women that are physically challenged by making CEDAW
available to them in the forms that they can access.
Although the study revealed certain areas of divergence between the provisions of
CEDAW and APPRRW, the generality of respondents in the study recognised that
discriminatory practices against women are often perpetuated by many based on culture
and tradition rather than Christian injunctions. The study calls for a dire need to partner
extensively with Church leaders and Christian groups as allies and agents for the
dissemination of CEDAW and APPRRW provisions and the promotion of women’s rights
in Nigeria.
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CHAPTER 1
Introduction
The untold atrocities committed during the World War 11 led to the development of
norms and rules for regulating human relationships and the protection of every human
being from possible human right abuse. Soon after the unanimous adoption of the
Universal Declaration of Human Rights (UNDHR) in 1948 and as a result of the failure of
the international community to agree (due to the Cold War) on which sets of rights should
take pre-eminence over the other, two land mark conventions were developed – The
International Covenant on Economic, Social and Cultural Rights (ICESCR) and the
International Covenant on Civil and Political Rights (ICCPR). These Covenants explicitly
state political, economic social and cultural rights that every human being is entitled to.
The disparity in the nature and level of protection required by women as opposed to men
as well as the failure of these two pioneer covenants to meet the special needs of women,
called for the need to set up a separate women’s commission – (Commission on the Status
of Women (CSW)) by the United Nations in 1946.
Although this commission muted the idea of writing a separate women’s convention at that
time, the idea was not to materialise until 1979 when the Convention on the Elimination
of all forms of Discrimination against Women (CEDAW) otherwise known as the
International Bill of Rights of Women was adopted. The Convention clearly articulates the
international standard of the concept of gender equality. As at November 2, 2006, 185
countries (90% of the members of the United Nations) have ratified it including Nigeria.
United States of America is the only industrialized nation that has not ratified the
Convention. Some of the countries that have also not ratified it include Iran, Palestine,
Qatar, Sudan and Somalia. Nigeria signed and ratified CEDAW in June 1985 without
reservations.
The African Union went a step forward in promoting the eradication of discriminatory
practices against African women by adopting a Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa (APPRRW) in 2003. Nigeria as a
member of the African Union is a signatory to the Protocol.
Despite ratifying the Conventions, Nigeria is yet to domesticate them and provide the
appropriate legal framework for full implementation and application of their provisions to
protect and promote women’s rights. Under the leadership of the Federal Ministry of
Women Affairs and Social Development (FMoWASD) and with the spirited support of
CSOs and development Partners, an executive bill to domesticate the convention was
presented to the last legislative assembly. Unfortunately, the domestication efforts met
with opposition and media propaganda largely by religious groups.
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This study therefore seeks to promote an examination of the provisions of CEDAW and
APPRRW with a view to appreciate the extent of their compatibility and divergence with
Christian tenets and beliefs especially as these relate to gender justice and women’s rights.
The report is divided into four chapters including the Introduction. The second chapter is a
brief review of literature on Christianity and rights of women as well as current debates
around the domestication of CEDAW in Nigeria. The chapter also includes a brief
exploration of the concept of power and its implications for women’s enjoyment of their
rights. The third chapter is a summary of the findings of the field work that was
undertaken in the course of carrying out the study. The fourth chapter is the conclusion
and recommendations of the study.
Aim and Objectives
The study is aimed at contributing to the study and analysis of CEDAW and the CEDAW
Bill domestication and implementation process in Nigeria. Its specific objectives are:
• To examine the provisions of CEDAW and APPRRW within the context of Christian
religion
• To identify areas of compatibility and/or possible contradictions/contentions between
the provisions of CEDAW/APPRRW and Christian beliefs and tenets
• To promote a better understanding of women’s rights within the context of religion
Research Questions
1. Are points of opposition to the domestication of CEDAW in Nigeria based on culture
and gender stereotypes or strictly religious injunctions?
2. To what extent are the provisions of CEDAW and APPRRW compatible with Christian
injunctions and tenets?
Methodology
In conducting the study, both qualitative and quantitative methods were adopted. The
quantitative method adopted was the use of a simple semi-structured questionnaire to assess
the level of knowledge of the existence of CEDAW and APPRRW as well as their
provisions among Christian leaders. It was also used to elicit information from Christian
leaders on their institutional positions on different women’s rights issues, the protection of
which CEDAW and APPRRW seek to promote. These leaders were purposively drawn
from the topmost echelon of the church hierarchies based on the predetermined criterion
that they understood and could speak on the policies and positions of their churches on the
subject matter. A total of twenty four (24) interviews were conducted in six selected States
from different parts of the country. Five (5) of the interviewees were women while
nineteen (19) were men. The lack of parity in the number of women and men interviewed
was due to the fact that some Christian denominations do not allow women to serve as
Priests or Pastors, as such, there are more male Christian leaders than female.
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The qualitative method used was Focus Group Discussions (FGDs). They were held in
order to deepen understanding of women’s rights issues from a Christian perspective.
Eighteen (18) FGD Sessions were organized for three categories of people - religious
leaders, representatives of women focused NGOs and representatives of Christian Women
Associations. The FGD sessions were held in the six States where interviews were
conducted.
As indicated above, the study covered churches in six selected States of Nigeria. The States
were Lagos, Enugu, Cross River, Kaduna, Plateau States and the Federal Capital Territory.
The decision to cover different parts of the country was taken in view of the need to ensure
that the study addresses the central question of the research which is whether culture
influences the position of different religious opponents to the adoption of CEDAW as a
legal framework for promoting the rights of women in Nigeria.
The most popular umbrella body of Christian organizations in Nigeria is the Christian
Association of Nigeria (CAN). Unfortunately, it is not possible to capture the views of
CAN on the issues addressed by this study because CAN is said to be a loose association of
Christian groups and does not dabble into doctrinal issues upheld by members. There is
therefore no single position of CAN in the issues addressed. In seeking to understand the
institutional positions of different Christian bodies on women’s rights issues, the following
categories of Christian denominations were selected:
•

•
•
•
•
•
•

Pentecostal Churches: Redeemed Christian Church of God (RCCG), Assemblies of
God, Elohim Christian Centre, Glorious Assembly Ministry, Assembly of Faithfuls
Church, Good News Mission International
Indigenous Churches: Celestial Church of Christ (CCC), African Church of Christ,
ECWA Church, Christ Apostolic Church (CAC), HEKAN, Sabatharian Church
Catholic Church
Baptist Church
Methodist Church
Jehovah Witness
Presbyterian Church

The churches polled were categorized based on their perceived doctrines. It was expected
that this would ensure the inclusion of divergent views and possibly provide a more
comprehensive picture of the positions of Christian bodies on issues of women’s rights.
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Limitations
One of the limitations of this study lies in the sample size which is small in terms of
number. However, in view of the fact that the target of the study is institutional bodies, the
spread of the denominations as well as the number of different churches that were covered
is adequate to make up for the number of respondents interviewed. Furthermore, the
number of Focus Group Discussion Sessions held as well as the number of participants
with which contact was made in the course of the study is considered adequate for
generating a fair representation of views of Christians on the issues relating to women’s
rights that are addressed by CEDAW and APPRRW.
The time within which the study was conducted was also very short and therefore was a
limiting factor on the extent to which deeper processes of engagement with informants
could be explored. Despite these limitations, the basic information needed for drawing
necessary inferences were carefully obtained.
The point must be made that the study was not conducted for the purpose of finding out
whether or not Christians support CEDAW and APPRRW but essentially to understand
areas where the principles of CEDAW and APPRRW either agree or disagree with
Christian beliefs and tenets.
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CHAPTER 2
Literature Review
Understanding how women subordination is perpetuated through Christian religion
requires taking a step back into the history of Christianity as well as doing an analysis of
how texts of the Bible are being interpreted as against what Jesus, the foremost leader of
Christians sought to promote while on earth.
This section covers a brief historical background of Christianity, a brief review of the Bible
from feminists’ perspectives, a brief review of media articles on the domestication of
CEDAW in Nigeria and a brief exploration of the linkage between the concept of power
and women’s subordination. The aim is to highlight through a brief analysis of the issues
that have dominated the debates around CEDAW domestication in Nigeria, the root of the
seeming confusion between some written texts as presented in the Bible and the
interpretation and practice of the religion by many at this time. Insight into the patriarchal
undertone of the book of the Old Testament Bible was largely drawn from the work of
Laffey (1998).
Understanding the origin of women subordination through the Bible
Christians regard the Bible as a holy book that is written by different people who received
divine revelation and inspiration in doing so. The book is divided into two parts, the Old
and the New Testaments. The Old Testament is mainly the history of the Jewish people in
their relationship with God prior to the coming of Jesus Christ. The cultural setting within
which the gospel of Jesus Christ (otherwise known as Christianity) was initiated and
propagated was Jewish and patriarchal (Laffey, 1998, Uchem, 2001). Even though, Jesus
challenged the Jewish culture and tradition through His gospel in many instances211 because
the Old Testament is essentially the history of the Jews, the culture continues to be
confused with Christianity (Laffey, 1998). It has therefore been difficult for many who
profess to be Christians today to distinguish between Jesus’ stance on different issues and
the Jewish cultural practices especially in matters relating to the status of women.
The patriarchal culture of the Jews is clearly exposed through the writing styles of the
authors of the Bible. Very few references were made to women especially in the Old
Testament and most of the sections where they are referred to, their names were seldom
mentioned. Where women’s names were mentioned, the description often given of them
were in connection with their relationship with male members of their families. According
to Laffey (1988) ‘women are almost always identified in terms of the men who are their
fathers, their husbands or even their sons and occasionally, visa-visa their brothers. For
example, Sarah, Abram’s wife and Milcah, Nahor’s wife.
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The activities of Jewish women are almost without exception limited to the domestic realm
(Laffey, 1988). The function of women as wives is clearly to bear children for their
husbands. The implication of failure or inability to bear children is often grave for Jewish
women. They are scorned and disrespected (In 1 Samuel 1 v 1 – 7 Hannah who had no
child was ridiculed by her co-wife, Penninah).
An important aspect of the Jewish culture that will be relevant to our analysis is the
legitimacy given to the ordering of people otherwise known as hierarchy. Women are
ordered as inferior to men (patriarchy), lay men are ordered as inferior to Priests
(hierarchy), ordering of free persons over slaves (Exodus 11 v 5; Leviticus 19 v20; 25 v 44 –
46) and the ordering of the Israelites over non Israelites (Exodus 12 v 43, 45). Till date a
Jewish man gives thanks to God on a daily basis for not making him a Gentile, a woman or
a slave.
There are more records of laws designed for the protection of men than women.
(Deuteronomy 21 v 15 – 17, 18 – 21, 25 v 2). Only the birth of males were celebrated in the
Bible (Exodus 13, Number 20). Males were those who served as Priests (Exodus 35 v 19,
Leviticus 21). Men were sexual initiators (Lev 18).
When censuses were conducted, it was the men, (heads of households, tribes, clans etc) that
were counted. The language used in documenting the events recorded in the Bible is often
masculine gender. Words like fore fathers, sons of Israel, son of man were often meant to
include women and daughters etc.
The patriarchal style of writing of the Bible is also exposed by the way God was described
in different passages. God has been described as a man by referring to him often times as
father. This seems to contradict Bible’s record of the creation where God was reported to
have said: ‘Let us create man in our own image.’ The use of the word ‘our’ is understood as
‘Father, Son and the Holy Spirit’.
Men were recorded to take strategic life decisions for their wives indicating that wives were
perceived as properties of their husbands. For instance, Sarah was told by her husband
Abraham to lie to King Abimelech of Gerar that he was her brother (Genesis 20 v2). Sarah
narrowly escaped being sexually exploited by the King.
With all these clearly presented in a book that is considered sacred and one that has passed
from one generation to the other, there is no doubt as to why patriarchal norms are still
highly upheld by many who profess to be Christians today. According to Azeem (n.d), a
clear distinction should always be made between the written text and the way religion is
practiced. A step further from this is the need to be able to differentiate between historical
reports of how the people through whom a religion was propagated lived and statements
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made by God or Jesus Christ during His sojourn on earth. Biblical records of how Jesus
related with women were clearly different from how women were treated in Jewish
culture, the culture that Jesus was born into. In examining how Jesus treated women while
on earth, Deem (n.d) cited for example, Jesus’ encounter with the woman at the well in
Sychar (a city of Samaria212). According to him, when Jesus asked the woman for a drink,
her first reaction was disbelief that He would even talk to her. Jesus' disciples were also
surprised that He was talking to a woman. The culture of Jews does not permit men (and
especially Rabbis) to associate with women who were not their wives. On the contrary,
Jesus touched many women and allowed them to touch Him as He healed them. This act is
said to reveal the nature of the personal God who touches people's lives directly.
Deem also holds the view that although all the twelve disciples of Jesus were men, Jesus
probably had to do this in order to protect women in view of the fact that they would have
‘been put in a “war-time” situation’ as all the original apostles of Jesus were either
persecuted, beaten, stoned or martyred213.
A brief Review of media articles on the domestication of CEDAW in Nigeria
The zeal to perpetuate women’s subordination is clearly demonstrated in the unfounded
criticisms raised against some of the provisions of the Convention by some of its
opponents. One of the vocal opponents of efforts at domesticating CEDAW in Nigeria is a
group called the Heritage Network, Nigeria214. In a position paper it presented to the
members of the Senate in opposition to the passage of the CEDAW Bill in 2007, the group
raised the following objections to some of the articles of the Convention:
• Article 12 of CEDAW promotes family planning which gives women ‘unimpeded
access to legal abortion’
• Article 10(h) of CEDAW seeks to change male attitude towards women by ensuring
that ‘boys should be sexualised to treat girls as sexual equals at an early age. Quality
sexual information and services including emergency contraceptives should be given
to boys and girls at an early age to enable them enjoy sexual pleasure without
inhibitions’.
• United States of America has refused to ratify CEDAW because of the vagueness of
the text of CEDAW
• By Article 16, CEDAW insinuates that women are owners of their bodies and have
the rights and autonomy to do whatever they like with their bodies. This, the group
maintains, negates ‘African values’.
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Available reports have shown that opposition to the use of certain ‘contraceptives’ and the
reason some opponents of CEDAW domestication in Nigeria have continued to refer to
‘family planning’ as ‘abortion’ is because of the way in which some of the available
contraceptive methods are said to function. For instance, some writers posit that some of
the availlable birth control methods e.g. the Intrauterine device (IUD), Norplant, and
certain low-dose oral contraceptives, often do not prevent conception but prevent
implantation of an already fertilized egg. In view of the fact that some Christians, including
some Catholics, believe that life begins at the point of conception, any birth control
method that does not stop conception but rather stops implantation of an already fertilised
egg is considered to be an ‘abortifacient’ as against a ‘contraceptive’ (fundyreformed, 2006,
Alcorn, 2007).
In her reaction to the issues raised by opponents of CEDAW, Anjoni (2007), in a
newspaper article stated that family planning is not new in Nigeria and that it has never
been indicative of abortion. Nwankwo (2007) also asserted that one of the major outcomes
of the United Nations led International Conference on Population and Development –
ICPD Programme of Action, 1994 was the unanimous decision that under no circumstance
should abortion be promoted as a method of family planning. The contentious issue that
may be difficult to resolve between the opposing views is: at what point can abortion be
said to occur? This debate has been a long time one among Christians.
One of the issues raised against article 10(h) by the Heritage Network is that it promotes
the provision of ‘quality sexual information and services including emergency contraceptives to
boys and girls at an early age to enable them enjoy sexual pleasure without inhibitions’. On the
contrary article 10(h) of CEDAW does not state this. In its efforts at hindering women and
girls’ access to a framework necessary for promoting and protecting their rights, the group
seems to have chosen the style of misinforming members of the public. It is therefore
important to ensure that more balanced and objective information about CEDAW and
other related treaties are made available to members of the public especially those in the
business of law making.
On the issue of America not having domesticated CEDAW, it suffices to state that Nigeria
is a sovereign State and should be able to determine what is good for its own women and
men irrespective of what obtains in other sovereign nations. According to Crouse (2003),
‘The U.S. has not ratified CEDAW because the treaty’s provisions are already in effect in the
U.S. and, among other things, ratifying the treaty would give enforcement power to a United
Nation’s committee composed of representatives from nations not known for exemplary human
rights, such as China and Cuba’. The situation of the US is similar to that of Nigeria as
Nigeria is already implementing quite a number of the substantive issues addressed by
CEDAW, they are therefore not new to the country as could be seen in the six reports
submitted so far to the CEDAW Committee by the Nigerian Government during a period
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of over ten years. The issue however is that much still need to be done at ensuring gender
equality in all spheres of life in Nigeria. One of the fastest means of achieving this is the
existence of a legal framework through which redress can be sought when the rights of
women and girls are infringed upon.
Similar views to those presented in the position paper of the Heritage Network were
presented in a newspaper article titled ‘The CEDAW Bill: A Trojan Horse’. The writer,
Asogwa (2007) likened CEDAW to the Trojan horse that brought to destruction the
ancient Troy city. He opines that if domesticated, CEDAW is bound to threaten the
national sovereignty and nascent democracy of Nigeria.
What the ‘Trojan Horse’ article failed to do is to show how CEDAW threatens Nigeria’s
sovereignty and how CEDAW promotes women’s right to abortion as the Convention
does not in any of its articles use the word ‘abortion’. The article did not also state how
CEDAW will bring about Nigeria’s destruction. It is therefore difficult to ascertain exactly
what the writer’s concept of ‘destruction’ is all about.
A similar article titled ‘Why Obasanjo Must Not Sign CEDAW’ was published in THISDAY
Newspaper of Wednesday, May 16, 2007. The areas of contention according to this
publication are articles 12 and 16 of CEDAW that seek to promote and protect women’s
reproductive rights, which the writer has interpreted to mean the promotion of abortion
rights. Researches have shown that stringent legal restrictions do not guarantee a low
abortion rate (Henshaw, Singh and Haas, 1999). Countries such as Belgium and the
Netherlands with liberal abortion laws were found to have the lowest rates of abortion in
1995 - 7 per 1,000 while countries with restrictive abortion laws have higher rates of
abortion with a higher percentage of them performed under unsafe conditions thereby
resulting in high maternal mortality ratio. This is said to be indicative of lower prevalence
and effectiveness of contraceptive use. Nigeria is one of the countries of the world with
high maternal mortality ratio (Sedgh, Henshaw, Singh and Shah 2007; Adamu et al, 2003).
It is estimated that Nigeria records between 740 and 1,000 maternal deaths per every
100,000 live births (NPC and UNICEF, 2001). For every maternal death that occurs in
Nigeria, an estimated 10 to 16 women acquire debilitating morbidities making the maternal
mortality situation of the country about a hundred times worse than the situation in any
industrialized country. Denying women access to family planning services will by no
means increase their level of exposure to the risk of dying due to pregnancy related
complications.
Opposition to CEDAW is indicative of a veiled ignorance on the part of most antagonists
of human rights, the liberal nature of God and the real tenets of other religions. There is
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also the issue of misconceptions about the existence of a ‘static Nigerian or African
culture’, a concept which does not even exist in Christianity215.
Power, Religion and the subordination of Women
Deeply embedded in the contentions around the domestication of CEDAW and the
protection of women’s rights is the question of power. Power, a dynamic, value dependent
and highly contested concept is said to be ubiquitous and therefore present in every gender
and social issue (Lukes, 1974). Efforts at promoting social change must therefore appreciate
the centrality of power in order to be able to arrive at a proper diagnosis of the core of the
problem for which change is desired. Only then can appropriate intervention be tailored to
suit the situation and context at hand.
Lukes’ conceptualisation of power216 which is based on the works of Dahl, Polsby,
Wolfinger and others on the one hand, and that of Bachrach and Braratz on the other,
espouses a ‘three dimensional view of power (Lukes, 1974). Although, the said works were
developed around analysis of power within the realm of politics, they have been assessed
useful in the analysis of gender and social relations by many feminist writers (see for
instance Kabeer, 1994).
Lukes’ three-dimensional view of power covers situations whereby preferences are shaped
by religious ideals and economic interests, societal norms and ideologies. It is not always
obviously measurable but its existence can often be inferred. This view of power is
described by Lukes as insidious since it works on people’s thinking and operates to socialise
people in a particular way depending on the context and time. Where this form of power is
used especially within cultures that are rigid, the less powerful in the society often do not
openly resist situations of injustice as the consequences may be considered too grievous.
The concept of power in this form is particularly relevant to our analysis as would be seen
in subsequent chapters. Many Christian women have been socialised to accept an inferior
position to that of their male counterparts through the interpretation of many verses of the
Bible by different Christian leaders without due consideration for the culture and context
within which such verses of the Bible have emerged. As would be seen in the analysis of the
educational background of Christian leaders that participated in the study, the difference in
the level of education between the least educated and most educated Pastors/Priests is very
wide, however, they seem to wield the same level of power when it comes to issues around
development of doctrines and interpretation of Biblical texts.
In assessing the use of power by some religious leaders, Michaels (2003) asserts that some
religious leaders seem to feel that they are above and beyond the members of their church,
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some seem to expect blind obedience from those below them in rank, tolerating no dissents
or even questioning. Some leaders believe they speak for God and therefore they must be
infallible, while some tend to become very rigid, almost fanatical in their approach to
religion or to having power. They cling to certain interpretations of scripture and refuse to
look at any ideas that go beyond their beliefs. Some leaders attempt to use fear to force
their followers into submission to church hierarchy or blind acceptance of church
doctrines.
Religion and the ideology of patriarchy217 for example have served and continue to serve as
forms of bias for ensuring women’s subordination as well as for getting some women and
girls to the level of accepting that they are of an inferior status to that of men. With this,
their exclusion from decision making processes including issues relating to their strategic
needs at the different institutional levels of the society is sustained. When women are
socialised in this way, they are disempowered. CEDAW and APPRRW provide a
framework for channelling viable processes for reversing the disempowerment of women
and girls.
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CHAPTER 3
Research Findings
The semi structured questionnaire used in generating information from respondents
covered questions on personal data; awareness of the existence of CEDAW and APPRRW.
It also covered questions on the positions of the respondents and their different religious
bodies on issues relating to the rights of women that CEDAW and APPRRW seek to
promote.
PERSONAL DATA OF RESPONDENTS
As shown in table 1 below, the ages of the respondents ranged between 30 and 70 years. A
higher number of the respondents were within the age bracket of 40 to 50 years.
Table 1: Age of Respondents
Age Range
SEX
30 – 40 years
41 –
years
Female
2
2
Male
2
9
Total
4
11

50 51 – 60 years

3
3

61 and above

Total

1
5
6

5
19
24

Table 2 below reveals that the highest educational attainment of at least seven of the
respondents is either masters of doctorate degree, none of whom is a woman. On the other
hand, the least educated respondents (two) have primary school living certificate.

Table 2: Level of education of Respondents
Level of Education Attained
Primary
Secondary
NCE/O
School Cert
School Cert ND
Female
Male
Total

1
1
2

1
1
2

1
1
2

First
Degree/HN
D
2
9
11

Masters/PH
D

7
7

Total

5
19
24

The study revealed that positions held by respondents on the different issues that were
discussed were determined largely by the denominations they belonged rather than their
educational background.
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AWARENESS OF THE EXISTENCE AND KNOWLEDGE OF THE ISSUES THAT
CEDAW AND APPRRW ADDRESS
The study revealed a fair level of awareness of the existence of CEDAW as well as low level
of knowledge of its provisions among Christian leaders in Nigeria. Out of the twenty four
(24) Christian leaders that were interviewed, ten (10) (41.66%) said that they have heard
about the existence of CEDAW. Only two reported that they had heard about the
APPRRW while none had heard about the African Union Solemn Declaration..
Table 3: Awareness of the existence of Conventions and Declarations on the Rights of Women
Aware
of Not Aware
Total
Convention/Declaration
CEDAW
10
14
24
APPRRW
2
22
24
0
African
Union
24
24
Solemn
Declaration
Upon further probing into what respondents actually know about CEDAW and
APPRRW, it was obvious that they had little or no knowledge of their provisions. As table
4 below reveals, only two (2) respondents were able to articulate clearly the issues that
CEDAW addresses and what it seeks to achieve, while only one respondent knew of the
provisions of the APPRRW.
Table 4: Awareness and Knowledge of the Provisions of Conventions and Declaration
Aware
and
with Aware but without Total
Knowledge of provisions knowledge
of
provisions
CEDAW
2
8
10
APPRRW
1
1
2
African Union NA
NA
NA
Solemn
Declaration
One of respondents with ample knowledge about the existence as well as the provisions of
CEDAW and APPRRW got the information from media reports, publications and from
training opportunities as a paralegal. It would suffice to state that the respondent’s
knowledge can be attributed to his contact with a development programme and also
probably because he has a good reading culture which many Nigerians do not have.
The fact that there is low level of awareness of the existence of CEDAW and APPRRW as
well as their provisions is suggestive of inadequate publicity and public sensitization on
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these treaties by thee relevant authorities
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of a Christian leader from a Catholic Church that said that ‘extremists may misuse the
provisions of CEDAW by killing unborn children’. Finally, the respondent from Sabatharian
Church expressed the view that ‘it will bring about women’s liberation which may have
negative effects on the society’.
These statements suggest low level of knowledge of the rights of women among Christian
leaders. According to participants at the FGDs sessions held during the course of the study,
lack of readiness for change among the people for whom processes of change are designed
often make programme implementation a big challenge. The point was made that
experiences in the past have shown that the passage of laws and policies do not necessarily
bring about desired change. This was partly attributed to the fact that often times, the
people for whom laws and policies are made are not involved in the processes that led to
their development and passage. They therefore called for extensive awareness programmes
and activities to be targeted at the Christian Community so that the generality of the
people can be adequately carried along in the process of domestication of CEDAW and
related treaties in Nigeria.
Knowledge of the existence of health related policies
Knowledge of national policies on women’s health including those on reproductive health
and rights among Christian leaders is adjudged very low. Only seven (29.16%) Pastors were
able to mention some health related policies. With the poor level of knowledge exhibited,
it was not possible to gather their opinion on how the national policies align or contradict
scriptures. This aspect of the study reconfirms earlier findings that many Nigerians have a
poor reading culture. It also tends to suggest that Civil Society Organisations in Nigeria
have not effectively explored the strength of religious leaders in promoting respect for the
rights of women.
UNDERSTANDING OF DISCRIMINATION AGAINST WOMEN – Article 1 of
CEDAW and Article 1(f) of APPRRW
Article 1 of CEDAW and Article 1(f) of APPRRW condemn discrimination against
women. Participants at the FGD sessions as well as the interviewees in all locations where
the study was carried out exhibited good appreciation of issues of discrimination against
women and condemned it. One of the Pastors from a Pentecostal Church at one of the
FGD sessions held at Abuja stated that he was a victim of acts of discrimination against
women. According to him:
‘My father died when I was very young and members of his family
dispossessed my mum of all his personal assets. My father was a top military
man before his death. My siblings and I had to move from the private school
that we were attending at that time to a public school in the village because
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my mother was a house wife before the death of my father. It is the grace of
God that has kept me and made me what I am today’.
A female Pastor in Enugu, the founder of Unique Deliverance Church located in Oshiri,
Ohiozara Local Government Area of Ebonyi State also shared her experience of
discrimination during an FGD session. She revealed that her Church has just been closed
down because she is a woman. According to her, the people in the community said that
‘they cannot stand a woman running a Church.’ She expressed lack of knowledge of what
to do in order to resolve the problem.
Participants at the different FGD sessions also shared experiences of discrimination of
diverse forms. One of the participants at the session held at Abuja said that she was a victim
of sexual harassment. Her boss wanted to have a sexual relationship with her but she
refused. Thereafter, the boss has, on a number of occasions, denied her and her colleagues
the approval of certain rights and privileges in the office. Although her colleagues could not
understand why, she knew that the boss took such decisions in order to put pressure on
her to succumb to his demand.
Another participant at the same session shared a recent experience she had in trying to
access family planning services. She said that no family planning method works for her and
having had the number of children that she felt she could cater for, she decided to tie her
womb as a way of putting an end to child bearing. The doctor that she approached insisted
that she has to come with her husband who would give his consent before such a procedure
is performed. She said she knew that her husband would not give his consent for the
procedure to be performed on her because his culture218 forbids family planning as such she
did not go back to the doctor. According to her, she got pregnant again shortly after that
incident.
In explaining how gender discrimination is perpetuated through schools, one of the
participants at the FGD session held at Abuja gave an instance where her little daughter
was asked in her school exam who pays her school fees and she ticked the answer
‘mummy’. She said her daughter was marked wrong because the teacher expected her to
tick the answer ‘daddy’ in line with the stereotyped role of men in a patriarchal society like
Nigeria.
Another participant at the FGD session held in Lagos recalled her experience of
discrimination while at the Enugu State University of Technology studying Engineering.
According to her ‘it took a lot of courage and commitment for me to complete my programmes
as girls in the Engineering department were always treated as outcasts and viewed as being in the
field that belongs to men’. She also made the point that girls who participated in student
218

He is an Igala man from Benue State
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union activities were often told not to vie for positions such as President of the student
union but Secretaries or deputies of other major positions.
Respondents at different locations where the study was carried out identified a series of
negative cultural practices e.g. child marriage, female genital mutilation, male child
preference, negative widowhood rites etc. as some of the acts of discrimination that women
experience. Unfortunately, power that is wielded by many Christian leaders in the
interpretation of Biblical texts and the shaping of doctrines continue to serve as a tool for
the perpetuation of discrimination against women such that many Christian denominations
do not consider women fit for holding leadership positions. For instance, one of the
interviewees from the Jehovah Witness group made the point that in their organisation, ‘a
woman cannot lead if there is a qualified man around’. The question this raises is what if
there is always a qualified man around? The implication is that women will never have the
opportunity to talk. Another question that this position raises is what exactly is the
meaning of ‘qualified men’? What would prevail should there be women that are highly
skilled in the area that forms the central issue of discussion? What would happen where the
women have higher educational qualifications than the ‘qualified men’ that are around
when a meeting is being held?
THE PRINCIPLE OF EQUALITY BETWEEN WOMEN AND MEN AND THE
ENJOYMENT OF EQUAL RIGHTS – Articles 2 – 5 of CEDAW and Article 2 of
APPRRW
Articles 2 – 5 of CEDAW and Article 2 of APPRRW enjoin State parties ‘to embody the
principle of equality between men and women and to take all appropriate measures necessary for
the elimination of discrimination against women.’ Interviews and discussions held with
Christian leaders (Clergy men and women) revealed that the concept of equality between
men and women is central to the theology of creation as twenty three (23) (95.8%) out of
twenty four (24) respondents agreed that men and women are created equally and that the
only difference between them has to do with the roles that they perform. Unfortunately
such roles as understood by the Christian leaders are often not limited to those relating to
biological differences between women and men. Some (3) of the respondents that said that
men and women are created equally, qualified their understanding of equality as follows:
‘Men and women are created equally, except in the area of leadership. A
woman must not be the head of affairs or the supreme leader’. (Respondent
from Glorious Assembly Ministry)
‘They (men and women) are equal in all things except
in the home front’. (Respondent from RCCG)
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‘They (men and women) are equal but husband will be the head’.
(Respondents from African Church and RCCG)
In explaining the view point that men and women are created equally, the respondents
cited the following Bible passages:
‘And God said, ‘Let us make man in our image, after our likeness: and let
them have dominion over the fish of the sea, and over the fowl of the air,
and over the cattle, and over all the earth, and over every creeping thing
that creepeth upon the earth. So God created man in his own image, in the
image of God created he him: male and female created he them’. Genesis1:
26 – 27
According to one of the female respondents from a Pentecostal Church in Lagos:
‘God does not speak gender, He did not create either (of the sexes)
as substandard’.’.
The respondents that are in support of equality of both sexes explained that the Bible is
very clear about the fact that both sexes were created in the image of God, which in essence
means that they are equal. One of the Bible passages cited in support of this position is
Genesis 2: 24
‘Therefore shall a man leave his father and his mother,
and shall cleave unto his wife: and they shall be one flesh’.
The explanation given to this passage by the respondents was that if men and women were
not equal, the Bible would never have said that they should ‘cleave’ neither would the
possibility of their becoming one flesh, be perceived.
Ephesians 5 v. 21 was also cited to buttress the issue of equality of both sexes.
‘Submitting yourselves one to another in the fear of God’.
The respondents explained that if men and women were not equal they would never have
been told to submit to one another. In other words, it is only equal beings that can submit
to each other. Unfortunately, many Christian leaders seldom use this passage in the area of
marriage, an institution where women seem to experience diverse forms of injustice.
According to the respondents, the difference between men and women is strictly in
relation to the roles that they are expected to perform. Unfortunately, a well known
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‘method used by patriarchal culture to secure the superior position of men in society is the
stereotyping of roles’ (Laffey, 1998).
Although none of the respondents that expressed belief in the concept of equality was able
to produce any institutional policy document in support of their position, some of them
affirmed that the practices and doctrines of their Churches confirm the institutional
position of their Churches on the issue of gender equality. For instance, respondents from
Churches such as RCCG, Elohim Christian Centre, Glorious Assembly Ministry, Baptist,
Assemblies of God, Methodist and Presbyterian said that they do appoint women as
Pastors and that women are free in their Church to hold any position that men hold.
However, Churches such as Catholic, Anglican, CCC, Christ Apostolic and African
Church do not ordain women as Priests or Pastors. Women in these Churches can serve as
Lay-Readers, Sunday School Teachers, Evangelists etc. The ordering of persons as practiced
by the Jews before the coming of Jesus Christ otherwise known as hierarchy seems to
work against women in these Churches.
The study revealed that Churches that restrict women’s ability to hold certain leadership
positions based their stand point on a narrow interpretation of the practices of the early
Church. Here again, the power to interpret Biblical texts that Michaels (2003) opines that
some religion leaders arrogate to themselves is used to deny women the opportunity to
hold leadership positions. For example in 1 Timothy 2:11-14, Apostle Paul, in admonishing
women said ‘Let the woman learn in silence, with all subjection. But I suffer not
a woman to teach, nor to usurp authority over the man, but to be in
silence. For Adam was first formed, then Eve. And Adam was not
deceived, but the woman being deceived, was in the transgression’.
Interpretation of this section of the Bible by some Christian leaders is that women’s voices
are not to be heard in the Church. On the contrary, more progressive interpretations
(Deem, n.d) tend to show that because women were segregated from the men in the
Synagogues, if they had any questions on the worship or the teachings, they would have
had to shout them over to the men, or discuss them among themselves, which would have
resulted in some form of disorderliness. Apostle Paul was said to be very particular about
orderliness. The Bible records that Paul emphasizes that his rules for church are given so
that everything would be ‘done decently and in order’. (1 Corinthians 14:40).
Others have interpreted the same passage to mean that women should never teach in a
Church. According to Deem (n.d.), many have misinterpreted Paul who did not forbid
women from ever teaching, but offered them a new opportunity. Paul is reported to have
referred several times to women who held positions of authority in the Church. Phoebe
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worked in the Church (Romans 16:1). Mary, Tryphena, and Tryphosa were the Lord's
Workers (Romans 16:6, 12). Paul was very likely prohibiting the Ephesian women, not all
women, from teaching because they did not yet have enough knowledge or experience at
that time (Deem, n.d).
The fact that Jesus Christ did not appoint any female as a member of his core group of
disciples has also been relied upon by some of the Christian denominations that do not
allow women to teach or attain leadership positions in the Church. Interpretations of this
practice by one of the female Christian leaders that participated in the study is to the effect
that the culture of the Jews when Jesus Christ was on earth was highly patriarchal and that
his decision was most likely based on the fact that he was sensitive to the culture of the
people. Jesus Christ was said to have done things that challenged the power of the existing
authorities then. To appoint women into positions that entailed leaving their homes for
foreign land may mean exposing the women to unnecessary danger. Jesus is recorded in the
Bible to have both single and married women among the people that worked closely with
him in propagating his gospel (Luke 8 v. 1 - 3).
The respondent (a member of the CCC) that expressed the divergent view point that men
and women are not equal had this to say:
‘A woman is not created equally with a man and can never
be equal with man’.
The Celestial Church goes as far as not allowing women to enter the Church building
(which is considered sacred) when menstruating. Women are made to believe that it is a sin,
and as such, they will ordinarily not break the rule. The power to interpret the Scriptures
which is the prerogative of the male Priests is used to socialise female members of this
Church into believing that they are unclean and therefore unfit to enter the place of
worship when they are menstruating.
According to Deem (n.d.), the essence of Biblical equality can be summed up in Paul's
letter to the Galatians:
‘There is neither Jew nor Greek, there is neither slave nor free man,
there is neither male nor female; for you are all one in Christ Jesus’.
(Galatians 3:28).
The research revealed that there are provisions of the Bible that are compatible with the
principles of CEDAW (Articles 2 - 5) and APPRRW (Article 2). A deeper analysis of the
responses of the participants in this study also revealed that the portrayal of women as
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inferior is a departure from and a cultural adulteration of the original intent of God when
he created the two sexes.
Suppression of all forms of traffic in women and exploitation of prostitution of
women - Article 6 of CEDAW and Article 4(g) of APPRRW
Respondents expressed the view point that the Bible does not support exploitation of
fellow human beings and as such, efforts at suppressing such negative practice must be
encouraged. The point was made that although Jesus Christ did not condemn the prostitute
that was brought before him by some Jewish Scribes and Pharisees, according to the Bible,
prostitution is a sin and should not be encouraged under any guise (John 8 v. 3 -11). For
instance, contrary to the Jewish practice of stoning to death women ‘caught in the act of
adultery’, Jesus challenged this practice by asking that only those among her accusers who
have no sins should be the first to cast a stone at her. All her accusers left quietly knowing
that they are all guilty of one sin or the other. Jesus thereafter asked her, ‘Woman, where
are they? Has no one condemned you?’ “No one, sir”, she said. Jesus said to the woman,
‘Then neither do I condemn you’, Jesus declared. ‘Go now and leave your life of sin’. (John
8:4-5, 9-11).
Women in Political and Public Life – Article 7 of CEDAW and Article 9 of APPRRW
All respondents except the one from the Jehovah Witness group expressed the view point
that women have the same right as men to vie for and hold public offices at all levels of the
society. Interestingly, this position is also held by respondents from CCC, Apostolic,
African, Anglican and Catholic Churches (these are some of the Churches with policies
that limit women’s leadership positions within the Church). Weak linkages are therefore
made between women’s limited leadership roles modelled by the Church, socially ascribed
roles and women’s marginalization in politics and public life. It may be right to state that
this demarcation as practiced today is rooted in cultural practices as the Bible provides
examples of women that held both political and religious leadership positions. Such
examples include the four daughters of Philip who were prophetesses (Acts 21 v. 8 -9) and
Deborah, who was a prophetess and a Judge. The Bible records that she led the armies of
Israel to a war and they defeated their enemies (Judges 4 v. 4 - 24). In Philippians 4:2: Paul
refers to two women, Euodia and Syntyche, as his co-workers who were active evangelicals.
One of the female Pastors from a Pentecostal Church said her Church will give necessary
support to any of their female members that is interested in vying for political office. In her
words:
‘We will give them all the support that they require in an era
where men have failed. Women have the fear of God more
than men. God gave greater grace to women than men’.
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The position of the Jehovah witness on the issue of political participation is to the effect
that people who have decided to serve the Lord should dissociate themselves from worldly
politics and be focussed on the Kingdom of God. They therefore do not encourage their
male and female members to participate in politics. The power to interpret Biblical texts
that some Christian leaders arrogate to themselves have been used to shape doctrines and
thereby socialise women to believe that to be good Christians, they have to stay away from
partisan politics.
Equal Right of Men and Women to Represent their Countries at the International
Level as well as Right to Acquire, Change or Retain Nationality - Articles 8 –11 of
CEDAW and Articles 6(g), 12 – 13 of APPRRW
Articles 8 of CEDAW addresses the equal right of men and women to represent their
countries at the international level, while Article 9 of CEDAW and Article 6(g) of
APPRRW address issues around the right to acquire, change or retain nationality.
Christian leaders expressed the view that these sections are not in conflict with Christian
tenets.
Article 10 of CEDAW and Article 12 of APPRRW address issues around equal educational
opportunities for boys and girls. The area of contention in this article for opponents of
CEDAW is that which enjoins State parties to ensure ‘the elimination of any stereotyped
concept of the roles of men and women at all levels and in all forms of education by encouraging
co-education and other types of education’. Contributions from the participants in the study
revealed that they have no objection to co-education. Many of the leaders affirmed that the
mission schools that their Churches run are co-educational (e.g. RCCG). They opined that
the Bible enjoins all to ‘Train up a child in the way he should go: and when he is old, he will
not depart from it’ (Proverbs 22 v. 6).
Article 11 of CEDAW and Article 13 of APPRRW address women’s employment and
maternity rights. On the question whether a man being the head of the family can deny his
wife the right to work, one of the female Pastors from a Pentecostal Church interviewed in
Lagos opined that roles have greatly changed because of the global changes of economies.
According to her, ‘Gone are the days when men were considered sole breadwinners. In many
Christian homes today, women are breadwinners. Many husbands have lost their jobs’.
Elimination of Discrimination in Health Care – Article 12 of CEDAW and Article 14
(no. 1a – f and no. 2a - c) of APPRRW
Article 12 and 16 require State parties among other things, to eliminate discrimination in
health care, including access to family planning services. The study revealed that there are
no tenets that oppose women’s right to access health care services in so far as the purpose
for which health care is sought does not negate the provisions of the Bible. For instance,
some of the respondents from Pentecostal Churches were of the opinion that a woman
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does not have the right to seek health care service for the purpose of procuring abortion.
Relying on Exodus chapter 20 v 13 which states that ‘thou shall not kill’ they noted that this
passage covers the issue of abortion as life begins at the stage of conception. One of the
respondents from a Pentecostal church was however of the opinion that there could be
circumstances under which a woman might decide that she would be better off having an
abortion, according to him such a decision has to be taken jointly by her and her spouse.
He based his position on the biblical injunction that a husband and wife shall become one
(Matthew 19 v 1 – 6, Genesis 2 v 24, Ephesians 5 v 31). The concept of individual
ownership of body as recognised under international Human rights instruments is said to
be strange to the provisions of the Bible. This position was buttressed by the contributors
at the FGD session held at Jos where one of the participants said ‘abortion is determined by
the circumstances and health implication, but generally the Church does not approve of
abortion’.
The Jehovah Witness group however has a doctrine that may have serious implications for
women’s health. They are against blood transfusion as a mode of treatment for their
members (both women and men), no matter how serious a patient’s situation is. They rely
on the following Bible passages in support of their position:
Leviticus 17 v 14
‘For it is the life of the flesh: the blood of it is for the life thereof:
therefore I said unto the children of Israel, Ye shall not eat the blood
of manner of flesh: for the life of all the flesh is the blood
thereof: whosoever eateth it shall be cut off’.
and
Acts 15 v 28 – 29
‘For it seemed good to the Holy Ghost, and to us, to lay upon
you no greater burden than these necessary things: That ye
abstain from meats offered to idols, and from blood, and from
things strangled, and from fornication: from which if ye keep
yourselves, ye shall do well. Fare ye well’.
The group believes that anyone who takes blood transfusion has broken God’s law. The
member of the group that participated in the study expressed the view point that
technology has so much advanced that no matter how serious the health condition of a
patient is, he/she can be treated without blood transfusion. The respondent was asked to
consider the implication of this position for maternal mortality. He made the point that
the problem is more as a result of inequality in the society as well as other issues of
injustice which makes it difficult for women to eat well during pregnancy and also to have
access to standard health care services. However, one of the participants (female) at the
FGD session held with representatives of women focused CSOs in Lagos remarked that a
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former classmate of hers at the Lagos State University died in the year 2007 when she was
pregnant and ill but objected to the doctors advise that she be transfused. Her husband was
also said to have held on to the same position until she died.
Here again, the power of interpretation and the power to shape doctrines is being used to
deny many, including women enjoyment of the right to life.
Family Planning and Birth Spacing
On the issue of women’s right of access to family planning services as well as the right to
decide freely and responsibly the number and spacing of children, it was only respondents
from the Catholic Church that made a clear distinction between the methods of birth
control based on the way they function, thereby classifying some of the available ones as
‘abortifacients’. The Catholic Church is said to support only the use of natural family
planning methods among its members. Despite the fact that the natural family planning
methods have enormous advantages219, one of its disadvantages is that some male partners
may not be disciplined enough to agree to abstain from sex when the woman is considered
not safe. With such male partners, women stand the risk of getting pregnant when they
really do not want to. It may also be challenging for uneducated women to effectively
monitor their safe periods in terms of counting the days that they are safe and unable to get
pregnant and those days that they are not.
Despite the enormous challenges that HIV/AIDS pose to the health women, men, boys
and girls in recent times, the Catholic Church does not support the use of Condoms as a
contraceptive device.
The views of respondents from other Churches are however different. According to a
female Pastor from a Pentecostal Church:
‘There should be more sensitisation for women on Family
planning and other reproductive health policies. We need
to target opinion leaders who influence and shape other
people’s life. In our Church, we encourage people to
give birth to the number of Children that they can cater for’.
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It increases women’s self-awareness and knowledge of their body and fertility; IT increases women’s ability
to rely on their own resources rather than a family planning program or other sources of contraception; it
increases women’s independence from costly or distant medical services and ensures women’s freedom from
artificial substances and the side effects or potential medical risks of other methods etc.
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Relying on Genesis 1 v. 28220 one of the Pastors (from a Pentecostal Church) interviewed at
Abuja made the point that the Bible does not directly support family planning, however, it
enjoins Christians to apply wisdom in addressing issues of life221. According to him ’God is
the giver of children but it is our responsibility to bring them up in the fear and wisdom of God.
You must therefore know the number of children that you want and then control the number. A
husband and a wife need to agree and decide on this. Thereafter you pray about it and believe
that you have received’.
Access to Reproductive Health Information and Services for Young People
One of the female Pastors from a Pentecostal Church remarked that her Church does
provide access to reproductive health information for its young members, noting that
‘gospel is a full package that vies into every junction or aspects of life. We need to educate our
young people’.
Although many of the leaders that participated in the study claimed that they do give
young people information that they need to be able to lead healthy life style, it was obvious
that such programmes are not run based on any pre-determined structure or curriculum.
They are mostly run on ad hoc basis. In a related study carried out by Youth Concerns
Incorporated (YCI) in 2001, it was observed that Christian leaders affirmed that their
Churches play positive role in ensuring the reproductive health of their young people.
However, this position was not corroborated by answers provided by the adolescents to
related questions; only 10.4% of the young people that participated in the study expressed
the view point that their reproductive health needs are being adequately addressed by their
Churches.
The study also revealed that adolescents in their majority (88.7%) refuted the existence of
reproductive health counselling services as against 33.3% of Church leaders that agreed that
their Churches provide counselling services to the youth. The study further revealed that
many of the people who said that their churches provided reproductive health counselling
were referring to the pre-marriage course that is given to young people that are about to get
married.
The remarks of one of the respondents in the study conducted by YCI calls for adequate
attention to the reproductive health needs of young people.
According to Kemi, ‘It (the programmes) is not effective because
it is spirit, spirit all the time or shout alleluia. They never talk
about anything that relates to us or affect our lives. The programmes
are simply boring’.
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‘And God blessed them, and God said unto them, Be fruitful and multiply, and replenish the earth, and subdue
it: and have dominion over the fish of the sea, and over the fowl of the air, and over every living thing that
moveth upon the earth.
221
He referred to Ecclesiastes 10 v. 10 which states that ‘wisdom is profitable to direct’.
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Kemi felt that this was the reason most young people stayed away from the churches and
looked for entertainment elsewhere.
On the issue of access to reproductive health services for young people, respondents from
the different denominations that participated in the Christian/CEDAW study were
unanimous in their response. They made the point that the Bible does not make provision
for the use of contraceptives by young people as it is clearly against pre-marital sex which is
often described as fornication (Isaiah 23 v 17, John 8 v 41, 1 Thessalonians 4 v 3).
ECONOMIC RIGHTS – Article 13 -14 OF CEDAW AND Article 13 OF APPRRW
The study revealed that the Christian leaders that participated in the Study were in support
of women’s enjoyment of economic rights on equal basis as their male counterparts. The
story of the Shunamite woman222 as presented in 11Kings 4 v. 8 - 10 was cited by many in
support of this position. Proverbs 31 v. 13 – 14 was also cited as portion of the Bible that
confirms biblical support for women’s enjoyment if economic rights223.
Women’s Inheritance Rights
Article 21(1) of APPRRW specifically addresses the problem of female disinheritance.
Article 2(h) of CEDAW indirectly addresses this problem by calling for the abolition of all
laws, customs and practices etc. that are discriminatory against women.
All respondents said that women are entitled just as their male counterparts to inheritance
rights over any form of property including landed properties. This position was
corroborated by the contributions of Christian women leaders that participated in the
focus group discussion sessions held in the course of the study. Participants expressed the
opinion that although women are often disinherited in many Nigerian cultures, the
practice is not Biblical. The position of the Christians leaders that participated in the study
was that disinheriting female children or wives amounts to outright injustice. They
expressed view points that marriage binds a man and a woman together such that they
become one. It is therefore absurd to want to dispossess a spouse of the properties of the
marriage because assets of either party belong to the other regardless of who dies first. One
of the Pastors from a Pentecostal Church reported that in response to the high rate of
abuse of widows’ inheritance rights, some churches do organise support groups for
vulnerable widows in order to guide against their being dispossessed of their personal
belongings upon the death of their husbands.

222

The Bible described her as a great woman
This passage emphasises the need for women to be hardworking so as to be able to earn income for
supporting their families.
223

189

Adopting Women’s Human Rights Legislation in Nigeria

In providing scriptural backing for women’s inheritance rights, some of the respondents
cited the story of the daughters of Zelophehad – Mahlah, Noah Hoglah, Milcah and
Tirzah. Their Father had no son before he died. Their lineage was disinherited from the
family asset because their father had no son. They took their grievance to Moses and Moses
consulted God on their behalf. Numbers 27 v. 6 -7 states as follows:
‘And the Lord spake unto Moses saying, the daughters of
Zelophehad speak right: thou shalt surely give them a possession
of an inheritance among their father’s brethren: and thou shalt
cause his inheritance to pass unto them’.
The passage sounds compatible with the principles of CEDAW and APPRRW, however, if
read along with verse 8 of the same chapter, it becomes obvious that female children do not
inherit as of right. They are only able to inherit if their father dies without having a son
that survives him.
Numbers 27 v. 8 states as follows:
‘And thou shall speak unto the children of Israel, saying if a
man dies and have no son then ye shall cause the inheritance
of their father to pass unto his daughters’.
If he had a son, and their lineage was not disinherited, they would not have complained.
Women inherited through male members of their families not as of right.
Proverbs 13 v. 22 was also said to be instructive on this. The passage provides that:
‘A good man leaveth an inheritance for his children’s children:
and the wealth of the sinner is laid up for the just’.
According to the respondents that cited this scripture, if women and girls are not supposed
to inherit, the word ‘children’ would not have been used.
EQUALITY BEFORE THE LAW – Article 15 of CEDAW and Article 8 of APPRRW
Christian leaders agreed that because women and men are equal before God, they are also
equal before the law of the society. This section is therefore in conformity with Christian
beliefs.
EQUALITY IN MARRIAGE – Article 16 of CEDAW and Article 6 of APPRRW
The Right of a Woman to Give Her Consent Before Marriage Can Be Contracted
CEDAW and APPRRW enjoin State parties to ensure that parties to a marriage contract
enjoy the right to enter into marriage only with their free and full consent. There was a
consensus among respondents that the consent of both parties must be sort before a
190

Adopting Women’s Human Rights Legislation in Nigeria

marriage is contracted. The respondents relied on the story of Rebekah in Genesis 24 v. 58
to buttress the point that the Bible is in full support of women having equal rights with
men in processes leading to marriage contracts. Rebekah’s consent was sought before her
marriage to Isaac was contracted.
In view of the importance of age to the issue of consent, participants were asked about the
position of their Churches on the age of 18 years as the minimum age of marriage. All
respondents (100%) stated that they do not conduct marriage ceremonies for persons (male
and female) that are not of adult age. Furthermore, some of the respondents said that they
often counsel intending brides and grooms that are adults but under the age of 20 on the
need to be more matured and sure of the expectations of marriage before going into it.
According to a Catholic Priests that was interviewed, the Canon law has 14 years for
female and 16 for years for male as the minimum age of marriage, however, the Catholic
Church does not contract marriage for people below the age of 18 years.
It follows therefore that this section of the Convention is in agreement with Christian
tenets and beliefs.
The Rights of Women in a Marital Relationship
Controversies surround the rights of women in marital relationships. All the respondents
maintained the position that the man is the ‘head’ in any Christian marriage224 and that
wives must submit to their husbands. Although in Ephesians 5 v. 21, husbands and wives
are told to submit to one another in the fear of God many people including some Pastors
ignore that verse and move on to verse 21 which states that wives should submit themselves
unto their husbands as unto the Lord. The term ‘submission’ seems to be the source of
women’s oppression in many marriages as the term has been misinterpreted by many.
According to one of the respondents ‘many people read this particular verse of the Bible
without reading the conditions attached to it’. According to Deem (n.d), ‘God is a God of
order. In a sinful world, submission to those in authority is the only way to maintain order. …
In every instance where submission is called for wives, it is conditioned with the phrase ‘as to the
Lord’ or some other reference to Jesus Christ. The submission takes on the form of being in the
will of God. If the husband asks the wife to do something outside the will of Christ, she is under
no obligation to follow him. Accompanying each command for wives to submit to their
husbands is the command for the husband to love his wife. In the book of Ephesians, this love is
to be ‘just as Christ loved the Church and gave himself up for her.’ Such a love is not one that
dominates and subjugates another person, but a self-sacrificing love that will give up its own life
for another’.
In explaining her understanding of the term ‘submission’, one of the female Pastors (from a
Pentecostal Church) that was interviewed in Lagos maintained that ‘submission does not
224

Ephesians 5 v 23 ‘For the husband is the head of the wife, even as Christ is the head of the Church …’
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mean servitude. With servitude the woman is forced to do things but with submission there is
love. Every time we sin against God and we ask for forgiveness, he forgives, the man must be
able to do likewise’.
Partly responsible for the problems that some Christian women experience within
marriages is the way some of the Books of the Bible portray ‘a good wife’. Proverbs
Chapter 31 has this to say about women:
‘Who can find a virtuous woman? For her price is far above rubies.
The heart of her husband doth safely trust in her, so that he shall have no need of spoil. She will
do him good and not evil all the days of her life. She seeketh wool, and flax, and worketh
willingly with her hands. She is like the merchants’ ships; she bringeth her food from afar. She
riseth also while it is yet night and giveth meat to her household and a portion to her maidens.
She considereth a field and buyeth it: with the fruit of her hands she planteth a vineyard. She
girdeth her loins with strength, and strengtheneth her arms. She perceiveth that her merchandise
is good: her candle goeth not out by night. She layeth her hands to the spindle, and her hands
hold the distaff. She stretcheth out her hand to the poor: yea, she reacheth forth her hands to the
needy. She is not afraid of the snow for her household: for all her household are clothed with
scarlet. She maketh herself coverings of tapestry: her clothing is silk and purple. Her husband is
known in the gates, when he sitteth among the elders of the land. She maketh fine linen, and
selleth it; and delivereth girdles unto the merchant. Strength and honour are her clothing; and
she shall rejoice in time to come. She openeth her mouth with wisdom: and in her tongue is the
law of kindness. She looketh well to the ways of her household, and eateth not the bread of
idleness. Her children arise up, and call her blessed; her husband also, and he praiseth her’.
It is obvious from this passage that the expectations of ‘a good wife’ are limitless. Going by
the above passage, it does not connote playing complimentary role to that of the husband,
a position held by some of the respondents in the study. This passage has been used to
reinforce stereotyped roles of women by many Christian leaders. Some (11) of the
Christian leaders that participated in the study expressed the view point that the primary
role of a wife is to take care of the home and the children while the husband is to provide
for the family. In using the Bible to support the position that the husband is to provide for
the family, one of the respondents (from RCCG) cited 1Timothy 5 v. 8 which states that
‘But if any provides not for his own, and especially for those of his own house, he hath denied the
faith, and is worse than an infidel’. He however went on to say that in view of the challenges
of today, it is often difficult for only the husband to take sole responsibility for all the
needs of all family members. He added that husbands and wives must cooperate and
support each other with their earnings.
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A respondent from CCC said the husband is ‘the breadwinner – (he has) sole responsibility to
provide as the head of the family but with support from the wife’. On the other hand, a Priest
from the Catholic Church stated that the husband ‘is the head of the home, the chief bread
winner, not necessarily the sole breadwinner’.
Christian women’s oppression can also be said to be rooted in the Bible’s record of the
stories associated with the origin of sin. When Adam and Eve ate the forbidden fruit in
disobedience to God’s instruction, God was said to have cursed Eve saying ‘I will greatly
multiply thy sorrow and thy conception: In sorrow thou shalt bring forth children; and thy desire
shall be to thy husband, and he shall rule over thee’ (Genesis 3 v.16).
Participants at the FGD sessions also expressed the view point that the husband is the head
of the family. According to one of the participants at the session held with representatives
of Christian women groups in Lagos, ‘there can be no car without a driver. Somebody must
take the lead’. Participants however made the point that taking the lead does not mean
having a master/servant relationship.

Divorce (Articles 16 of CEDAW and 7 of APPRRW)
Divorce has been one of the most contentious issues among Christians across the world.
The study revealed the lack of consensus on the subject even among Christian leaders. Of
the Christian leaders interviewed, fifteen225 (62.5%) were of the opinion that a woman has
no right to divorce her husband. One of them went further to state that ‘even a man does
not have the right to divorce his spouse except on the grounds of fornication on the part of the
woman’. According to the Bible, in Matthew 5 v. 32 If a man divorces a woman other than
on the grounds of fornication, he causes her to commit adultery and whosoever marries her
also commits adultery. This position is similar to that of a respondent from the CCC who
said that a woman can only divorce her husband if she will not re-marry but agrees to stay
single all the days of her life.
Those who were of the opinion that the Bible allows a woman to divorce her spouse were
five226 (20.8%). One respondent (a Pastor from a Pentecostal Church) relying on Malachi 2
v 16, expressed the view point that although ‘God hates divorce it is not an unpardonable sin’.
According to him, ‘it is only if a woman is alive that she can talk about tomorrow’. In other
words, if a woman is in a violent relationship, it may be better for her to quit the
relationship in order to avoid being killed. Another Pastor from a Pentecostal Church said:
‘It is a woman’s choice’, although his Church always advice that ‘divorce is not good’. The
225

These respondents were from Christ Apostolic Church, RCCG, African Church of Christ, Glorious Assembly
Ministry, Celestial Church of Christ, Catholic, Apostolic Faith, ECWA, HEKAN, Baptist and Assembly of
Faithfuls Church
226
The respondents were from Presbyterian, Methodist, Sabbatharian, Assemblies of God
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foregoing are quite different from the position of a Catholic Priest who expressed the view
that divorce is not allowed by the Bible. He however, stated that a marriage can be nullified
if it was contracted based on deceit or other grounds that can invalidate a marriage.
According to him, ‘there is no problem that God cannot solve; with prayers couples can always
resolve their problems’. When probed further on the issues of the right of a woman who is
married to a violent husband. His response was that something triggers violence and that is
what needs to be dealt with227.
Support/objections to the domestication of CEDAW or other related Treaties by
Nigeria
Although the issue of whether or not participants support CEDAW and APPRRW was
not central to the study, the opinion of interviewees was sort on whether or not they
support their domestication in Nigeria. While thirteen (13) of the respondents said that
they have no objection to the domestication of these treaties, it was not possible to capture
the real opinion of eleven (11) of the respondents some of whom said that they have
neither seen the documents nor are aware of there specific provisions. They asked that
copies be made available to them so that they can react to them from a position of
knowledge. One of the respondents (from a Catholic Church) said that he objects to the
domestication of CEDAW because he thinks that ‘the area of reproductive health and rights
must be properly understood’. On the question whether respondents have specific aspects of
the treaties that their denominations do not agree with, the respondents from CCC and
Glorious Assembly Ministry stated that they are opposed to women’s ‘headship and
leadership’ especially in the place of worship. According to one of the respondents, ‘they are
subordinates and supporters and not to lead’.

227

He referred to Luke 1 v. 37 which states ‘For with God nothing shall be impossible.’
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CHAPTER FOUR
Conclusion And Recommendations
Understanding that unequal power relations play a great role in the processes of women’s
subordination is critical to any analysis of gender inequality. Many of the writers of the
Bible were men whose writings were greatly influenced by their cultural background.
Furthermore, right from the inception of Christian religion, more male than female have
always played leadership positions. These and many other factors have made it easy and
possible for men to use such leadership positions to sustain the Jewish practice of gender
hierarchy i.e. male superiority over female. Empowering more female Christian leaders to
appreciate the root of women’s subordination will go a long way in helping them to
challenge the unequal balance of power between women and men that are of the Christian
faith.
The study revealed that majority of the leaders of the Christian community who took part
in the study had low level of awareness of the existence of CEDAW and APPRRW despite
the fact that they play a very important role in shaping behaviour and practices especially
among Christians. The study further revealed that some leaders do not admit ignorance and
this may often distort understanding of local realities.
The low level of knowledge of major treaties relating to women’s rights among Christian
leaders suggests the failure of key players in the call for the domestication of CEDAW in
Nigeria to broaden the base and ownership of CEDAW. It also suggests failure in
expanding the discourse around women’s human rights, equality and religion beyond
development circles. These have resulted in the exclusion of critical groups from
contributing to and shaping national decisions on issues that affect them.
The generality of respondents in this study recognise that the negative experiences of
women which are attributable to discriminatory practices are often perpetuated by many
based on culture and tradition rather than Christian injunctions. The point was made that
if changes were to be made in the promotion of women’s rights in Nigeria, a lot of work
must be done with parents and young people in schools including tertiary institutions such
as universities and polytechnics.
Contrary to the position of the opponents of CEDAW in Nigeria, apart from the Catholic
Church that preaches natural birth control methods as the only acceptable method of
contraception, none of the Churches that were involved in the study opposed women’s
access to family planning services.
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The study revealed a lack of significant difference in the responses of the Christian leaders
that participated in the study based on ethnic background and gender. However differences
were observed based on diversity of denominational doctrines. For instance, both female
and male Christian leaders of different ethnic backgrounds expressed the view that women
are not supposed to be ordained Pastors and Priests and those that opposed this view point
were also of both sexes and of different ethnic backgrounds. The difference however is the
denominations that they belonged to. This confirms Lukes’ position that religious ideals
can serve as a means of socialising people in a particular way that the less powerful do not
resist situations of injustice. The power of interpretation that Christian leaders and
Churches wield have helped to shape the thinking of some women into accepting that they
are of a lower status than their male counterparts and as such, certain positions are the
preserve of men.
One of the points of departure between CEDAW and APPRRW provisions and Christian
beliefs/tenets as presented by the respondents that participated in the study is the issue of
divorce. Even among Christian leaders, there is no clear consensus on the issue of divorce.
Many Christian leaders cite Bible passages to support the view point that divorce is
forbidden by the Bible. On the other hand, Christian leaders that hold the view that the
right does exist also rely on Biblical passages to support their position. The role of
interpreting the Bible, have for a long time been made the exclusive preserve of Christian
leaders such as Priests and Pastors. On the contrary, the Bible encourages all Christians to
study. The book of 11Timothy 2 v. 15 states as follows: ‘study to shew thyself approved unto
God, a workman that needeth not to be ashamed, rightly dividing the word of truth’. In order
to be able to tilt the base of power in favour of women, they need to be empowered to
acquire the skills and information that they require to be able to understand scriptures and
therefore make informed decisions.
The study revealed that reproductive health information and services provided to young
people by Churches are grossly inadequate. There is a dire need to partner with Churches
in developing reproductive health training curriculum and manuals for Christian boys and
girls of different ages. If Christian leaders are assisted in developing such useful materials,
then they can take ownership and form an important medium for assisting young people to
have health development.
The forgoing calls for the need to partner with Church leaders and groups as allies and
agents for the dissemination of CEDAW and APPRRW provisions. There is a dire need for
the enlightenment of church leaders and Christians generally on issues relating to women’s
rights as well as the role that CEDAW and APPRRW can play in the improvement of the
status of women in Nigeria. There is also a strong need to provide targeted interventions to
redress ignorance around health laws, rights and policies.
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Popularising Biblical scriptures that support the provisions of CEDAW and APPRRW is
important in order to demystify denominational doctrines that are often obsolete and
contrary to the intent of scriptures.
Also critical is the need for increased support for projects aimed at disseminating CEDAW
widely in Nigeria. In doing this, adequate consideration needs to be given to the promotion
and protection of the rights of women that are physically challenged by making CEDAW
available to them in the forms that they can access. This should be done after a standardised
simplification of CEDAW provisions for all Nigerians.
In view of the divergent views about the meanings of different terms, especially those
relating to women’s reproductive health e.g. family planning, it is recommended that any
future bill on CEDAW should have a definition section that explains the import and
meaning of key terms in the bill.
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COMPARATIVE STUDY ON
THE DOMESTICATION OF CEDAW
By Asma’u Joda and Itoro Eze-Anaba
Introduction
This report is a result of both desk and field research carried out under the auspices of
OSIWA as part of the CEDAW Domestication Coalition in Nigeria. Countries were
selected on several criteria to provide a wide enough scope to make a good comparison, the
criteria chosen include: -

Countries with similar historical background with Nigeria i.e. British Colonial Rule –
where legislative structures are expected to be similar, especially in the case of Ghana,
Uganda, South Africa
- Countries where codified laws were derived from and adapted to fit the Nigeria
situation i.e. the codification of Shari’a Law in India, (which was carried to Pakistan
when the two countries split) and carried to Sudan and then from Sudan to Nigeria. A
choice was made to study India over Pakistan and Sudan because India has the
similarity of having many diverse religions, whereas Pakistan and Sudan are
overwhelmingly Muslim i.e. 96.63% and over 70%. In addition Sudan has neither
signed CEDAW nor the AU Optional Protocol for Women.
- Francophone West African countries for the sake of comparison. Niger being our nextdoor neighbour, we share cultures and languages across the borders artificially created
by the British and French colonialists. Nigeria and Niger share the north-west borders
of Nigeria (Kebbi, Sokoto, Katsina, Kano and Jigawa states) and part of the north-east
(Borno State), we share languages (Hausa, Fulfulde and Kanuri) and religion (Bori
Culture, Christianity and Islam) across the border. People in this part of
Niger/Nigeria cross the border to “chirani” (to farm), on market days to buy and sell,
and to marry. Examples of other cross-border activities include Nigeriens who come to
our universities and theological institutions, and like other parts of Nigeria people are
related across the border. The introduction of Shari’a has been haled in parts Niger.
The reality is no matter what the legal system is we have a strong tie and we do
influence each other. Senegal was chosen under the assumption that they have a strong
women’s movement and we could learn from them.
- Desk reviews included Morocco as having a very good example to follow and the work
of Collectif 95 Maghreb Egalité (Collective 95 for Equality in the Magreb) a coalition
of 3 countries in North Africa (Algeria, Morocco and Tunisia) with common colonial
history, peoples customs, traditions and religions. Morocco is a good example because
it shows us how a Muslim country can make fairer and positive laws, still holding fast
to its culture and religion. It also has a different law for a minority religious group.
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-

Issues covered included methods and strategies adopted for domestication, impact
on the promotion and protection of women’s
rights, challenges faced and how they were overcome, groups involved in ensuring
domestication, the role of religion as well as lessons that can be learnt from the
process. The methods used during field trips were: one-on-one interviews and
telephone interviews with stakeholders involved in the women’s rights movements
in those countries. The consultants identified some of these stakeholders while the
contact persons in those countries identified others. Such stakeholders included
women’s rights groups, human rights groups, human rights institutions, legislature,
judiciary, religious/traditional leaders, Ministries of Women Affairs, development
partners that have worked on CEDAW/ Women’s Protocol as well as other groups
in the country that had played a key role in the domestication of CEDAW or
women’s rights. Issues covered during the field trips included the legal framework,
the legislative structure/other institutions, civil society role, religion,
implementation mechanisms and lessons from the process for Nigeria.

Background of the issue and history so far of the Coalition for Domestication of
CEDAW
The Convention for the Elimination of all forms of Discrimination Against Women
(CEDAW) continues to be one international human rights legal instrument that although
widely ratified by most countries (185) has faced strong obstacles in its domestication into
national laws and its subsequent implementation. 51 African countries have signed and
ratified the CEDAW; however only few have domesticated/implemented/harmonised it.
In most of the countries that have domesticated /implemented/harmonised CEDAW, it
took women’s rights groups and other interested organizations many years of employing
various advocacy strategies, especially in those countries with strong and conservative
religious groups. Where advocacy efforts to domesticate have succeeded, there have been
some marked improvements in the promotion and protection of women’s rights e.g. in
Morocco the restrictions placed on polygynous marriages has resulted in the gradual fall in
the number of such marriages i.e. in 2004 – 904 polygynous marriages; 841 in 2005 and 811
in 2006228. And in South Africa the gradual process of domestication is reducing the acts of
violence committed against women, although the case of Zuma must be pointed out… The
ruling ANC party have decided; in spite of a rape case in court, is still a good enough candidate
to stand for elections and win. A new Sexual Offences Act in the making, which would
protect victims, is yet to be passed into law. This will strengthen the argument that the
228
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domestication and implementation of CEDAW does remain an important process in
enhancing the enjoyment of women’s human rights.
Nigeria signed and ratified CEDAW in June 1985 without reservations while the
Optional Protocol to CEDAW was signed in 2000 and ratified in 2004. Nigeria also
signed and ratified the AU Protocol to the African Charter for Human and People’s
Rights on the Rights of Women in Africa (African Women’s Protocol). Despite
ratifying CEDAW and its optional Protocol, and the African Women’s Protocol,
Nigeria is yet to domesticate these and provide the appropriate legal and policy
frameworks for full implementation and application of the provisions to protect and
promote women’s rights. With the advent of a civilian administration in 1999
provided an enabling environment for the campaign for a better legal framework for
women in Nigeria. At both state and national levels, Civil Society Organisations
(CSOs) campaigned for the passage of laws for the promotion and protection of
women’s rights in Nigeria. One outstanding initiative was the campaign for the
domestication of CEDAW at the National Assembly. Spearheaded by the Federal
Ministry of Women Affairs and supported by CSOs, an executive bill was sent to the
National Assembly. Unfortunately, opposition from different stakeholders, especially
religious and traditional groups, frustrated this initiative. With the new legislative
year, there are renewed efforts by development partners and CSOs to regroup and
better articulate the strategies for domesticating and implementing CEDAW in
Nigeria.
The CEDAW bill was handed over to the current National Assembly as a priority
unfinished bill. As a follow-up to the failed domestication exercise, the erstwhile CEDAW
Domestication Coalition has regrouped. Leading up to the failed bill, several Nigerian
Stakeholders participated in an active mobilisation drive to get the bill passed. Lead by the
Federal Ministry of Women Affairs and Social Development, several other stakeholder
groups, coalitions, senate and house committee’s on Women Affairs and committees were
formed by civil society organisations interested in human rights and women’s issues. The
ministry, right from the time of preparing the last country report to the CEDAW
Committee, had started engaging the National Assembly to pass the bill. Several products
have come out of these efforts, amongst which is the recently approved National Gender
Policy.
Strategies for better engaging with the domestication process include:
•
•
•

Further study and analysis of the CEDAW and African Women’s Protocol
contextual issues in Nigeria
Convening of series of public hearing for religious leaders
Meeting with key sectors (e.g. health) to establish the linkages and intersections
between CEDAW and African Women’s Protocol and sectoral policies
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•
•
•

Development of a coordinated and intensive media strategy
Media awareness training on CEDAW and African Women’s Protocol
Sourcing of best practices and lessons to facilitate domestication and
implementation processes for CEDAW and African Women’s Protocol, including
the “value –added” of CEDAW and African Women’s Protocol to the attainment of
sustainable development.

It is against this background that an in-depth study and situation analysis on CEDAW and
African Women’s Protocol was conducted. Five organizations decided to fund the activities
from different angles as follows:
i.

ii.

iii.

iv.

v.
vi.

A stakeholder analysis to assist in mapping out allies, opposition groups and
Articles/interpretation of the provisions that are perceived as contentious to
facilitate meaningful dialogue and engagement – to be supported by UNIFEM;
An examination of CEDAW and African Women’s Protocol provisions within the
context of Shari’a to better highlight and address areas of possible contradictions
and/or contentions especially as these relate to gender justice and women’s rights –
to be supported by DfiD;
An identification and analysis of existing legislation, policies and practices that are
a) Congruent or incompatible with CEDAW and African Women’s Protocol
provisions
b) confer specific rights on women and c) provide entry points for confirming the
alignment between local laws and CEDAW and African Women’s Protocol
provisions – to be supported by CIDA; and,
A compilation of lessons and best practices on CEDAW domestication from African
and other countries to enlighten the coalition on possible approaches and pitfalls in
the domestication process;
Study on Compatibility and Divergence of CEDAW Provisions with Christian
Beliefs and Tenets in Nigeria;
An examination of the provisions of the Women’s Protocol to the African Charter
and its relationship to the CEDAW Convention as well as the interpretation and
implementation of the Protocol in other African Countries – to be conducted by
Oxfam GB.

Methodology
- Desk review and collate data on the domestication of CEDAW and AU Optional
Protocol on other countries that have something we can learn from
- To do field research i.e. to travel to Ghana, Uganda and South Africa, countries that
have a similar colonial history and thus expected common legislative structures as
Nigeria. India because we share both the same political history and also because the
Shari’a and Penal code of Nigeria was derived from India. India was chosen over
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-

-

-

Pakistan because it has more similarity i.e. in that we both have similar differences
whereas Pakistan has almost 99% Muslims and there realities are likely to be
different. Senegal and Niger were added so we can see their struggles and in spite of
them having different colonial masters, to see the similarities and dissimilarities and
also to see how in spite of the difference our issues are the same and what lessons we
can learn from them
To do a comparative analysis of the domestication/implementation of CEDAW and
African Women’s Protocol in these countries
To highlight the advantages and disadvantages of the Nigeria Federal System and
the domestication/implementation of CEDAW and African Women’s Protocol as
compared to unitary systems in other countries
To investigate the impact of Shari’a and other religions/religious interpretations on
the CEDAW and African Women’s Protocol domestication process in the countries
earmarked for the study
To make recommendations for the domestication of CEDAW and African
Women’s Protocol in Nigeria and outline some lessons that can be learnt from
other countries and adapted for the benefit of the Nigeria process.

Expected Output
- Reliable data on the process and status of the domestication of CEDAW and
African Women’s Protocol
- Comparative analysis of the domestication of CEDAW and African Women’s
Protocol in African countries and other countries including highlights on the
impact of religion/ religious interpretation
- Gleaned list of best practices that can be used for the process in Nigeria
- Key recommendations on advancing the process in Nigeria using experiences of
other countries
- Holistic document on CEDAW and African Women’s Protocol and its
domestication in Africa and Nigeria specifically.
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MAIN FINDINGS

THE STATUS OF DOMESTICATION IN SELECTED COUNTRIES
Countries
Benin

CEDAW

Reservation
on CEDAW

Signed
1981
Ratified
1992

None

AU Protocol for
Women1
Signed 2004 and Ratified
2005

Domesticated /
implemented

Notes

2

To get a new
constitution that
recognised the need to
unify the laws (Benin
has Civil and customary
laws) to remove
ambiguities was a long
and hard struggle
between the 60s and 70s.
After the National
Consultation in 1990
they succeeded in
getting a new
constitution. Like Niger
the laws of Benin
recognise international

After the National
Consultation in 1990 they
succeeded in getting a new
constitution, in which Article
16 forbids all forms of
discrimination including sex
and specifies equality between
women and men.
In 2002 the NA adopted a new
Family Code, which came
into power 2004.
The hard part is
implementation of the law but
a first step has been taken

1

Protocol to the African Charter on Human and Peoples’ Rights on the Right of Women in Africa: WILDAF WEST AFRICA Newsletter Numéro 31 Juillet 2007

2

Actes du Colloque – Quel droit de la famille pour le Niger? Niamey 21 – 23 Novembre 2005
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laws signed and ratified
by the country as
superior to local laws.
The new Family Code
(2004)
Cameroon

Chad
Gambia

Ghana

Signed
1983,
Ratified
1994
Ratified
1995
Signed
1980
Ratified
1993
Signed
1980,
Ratified
1986

Accession 3

Signed 2006 but not
ratified Not signed

Accession

Signed 2004 but not
ratified
Signed 2003 and Ratified
2005

None

None

Signed 2003 but not
Ratified

3

Signed with no reservations
but process of domestication
very slow, done in a
systematically, taking time to
study and see compatibility of
each of the provisions of the
constitution to see if it the

Ghana has the
constitutional provisions
to protect and promote
women’s rights as well
as statutory laws on
specific gender issues. It
also has given traditional

Accession is the act whereby a State that has not signed a treaty expresses its consent to become a party to that treaty by depositing an "instrument of accession".
Accession has the same legal effect as ratification, acceptance or approval. The conditions under which accession may occur and the procedure involved depend on the
provisions of the relevant treaty. Accession is generally employed by States wishing to express their consent to be bound by a treaty where the deadline for signature
has passed. However, many modern multilateral treaties provide for accession even during the period that the treaty is open for signature.

206

Adopting Women’s Human Rights Legislation in Nigeria

Guinea

Liberia
Mali

Signed
1980
Ratified
1982
Ratified
1984
Signed
1985
Ratified
1985

None

Signed 2003 but not
ratified

Accession

Signed 2003 but not
ratified
Signed 2003 and Ratified
2005

None
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international instrument, if
there is no compliance to
propose amendment

leaders the power to
review customs and
practises that violate
provisions of the
constitution but there is
no functional
mechanism to make that
happen

Process very difficult. Mali
NA threw out the proposed
bill for harmonisation but a
new committee has been
formed (January 2008) under
the Ministry of Justice to look
at it again

24 Muslim right
organisations came out
battle ready to make
sure it didn’t happen.
Human rights analysts
insist that those opposed
to it do not know the
provisions and have
concluded its that
women want to take
over…
Article 116 of the
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Constitution of Mali
provides that the treaties
and conventions ratified
by Mali take precedence
in authority over the
domestic laws of the
state.
According to Article
114 of the Constitution,
the President of the
Republic negotiates and
ratifies treaties. Certain
types of treaty, such as
those relating to
international
organizations, have to
be approved or ratified
by the National
Assembly (Article 115).
Once published, a
regularly approved or
ratified treaty has
superior authority over
national laws, under the
condition of reciprocity
(Article 116).
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Morocco

Ratified
1993

Reserved on
Articles 9(2)
16 & 29 (1)

Not signed

Except with regards to the
reservations. The following
are included in the 2004
Family code: Polygyny now
really discouraged, hurdles to
acquire permission from a
judge has seen to a gradual
reduction in the number of
polygynous marriages being
entered into; no need for
marriage guardian; age for
marriage is 18 for both men
and women; for marriage to
be legal it has to be registered
in court; language of the text
inoffensive to women; women
now have the right to half of
their husbands' property after
a divorce and the law now
allows divorced women to
maintain custody of their
children even when they
remarry. Inheritance is equal
and the will is encouraged
without which the law will
make the division on equal
209

Morocco has made
progress and since the
family code into force in
2004 2 amendments have
been made e.g.
- There is a progressive
decrease in polygynous
marriages from 904 in
2004, 841 in 2005 and
811 in 2006
Process of achieving
amendments in Family
Code?
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Niger

4

Ratified
1999

Reserve on 2
(d)(f) 5(a)(b)
15:4
16:1(c)(e)(g) &
29:1

Signed 2004 but not
ratified Some members of
the National Assembly
feel the AU Protocol for
Women is bringing the
reservations on CEDAW
back to the table, through
the backdoor

Women’s Status in the Family: http//:www.hrw.org/press/2000/06/women0602.htm
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terms4.
Under the laws of Niger
international laws are superior
to national laws, process of
domestication has started on
articles except those reserved

Niger’s women
movement is fighting to
get the reservations
lifted on CEDAW. The
Muslim Right/
Conservatives/Tradition
alists are fighting to stop
domestication of AU
Optional Protocol and
lifting of the
reservations. In
government institutions,
N.A. the quote system is
being implemented i.e.
25% in the cabinet and
10% in the N.A. some
NGO’s interviewed e.g.
RJDH (Réseau des
Journalist pour les
Droits de l’homme) and
Alternative, the quota
system was followed
strictly
In 2001, Niger
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Nigeria

Signed
1984
Ratified
1985

None

Signed 2003 and Ratified
2004

Attempt to pass the CEDAW
bill at the National Assembly
failed in 2004. However bits
of it have been removed,
articulated and passed

Rwanda

Ratified
1981

None

Signed 2003 and Ratified
2004

No reservations
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adopted a law requiring
political parties to have
at least 10% female
candidates
The reservations
placed on CEDAW
means the fight for the
actualisation of whole
document truncated.
For it means the centre
of the struggle is to
remove the reservation,
which has subsequently
the discussion on the
AU Protocol for
Women
Nigeria has signed and
ratified all international
documents that have to
do with women and
children’s rights but
only half hearted
attempt has been made
to domesticate it
At the moment and in
the last 5 years Rwanda
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Senegal

Signed
1980
Ratified
1985

None

Signed 2003 and Ratified
2004
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has had the highest
number of women in
elective posts in the
world i.e. National
Assembly of 48.8% In
1999 the inheritance
laws was changed to
allow women to inherit
landed property.. more
detail
No reservations and the
As in Nigeria with no
preamble of the constitution
reservations but leaders
recognises CEDAW but there have little political will
has been no political will to
to domesticate whole
carry out the process of
doc while the religious
harmonising the provisions,
right are making sure it
especially as the Muslim Right doesn’t see the light of
are out in arms making sure it day
isn’t done and the government WILDAF/RADI
does not relish the fall out
spearheaded women in
with them and its effect on
pushing for the passing
their political strength
of the “Solemn
Declaration of Gender
Equality”
- The women’s
movement feels a lot has
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been achieved, but a lot
of work has to continue
to make sure the
protocol is alive. Several
bills have been passed
based on the provisions
of the 2 instruments, e.g.
the V.A.W bill was
passed in 1999, this
covers the protection of
old people against
violence, young girls
being married off, incest,
rape, paedophilia and
sexual harassment in the
workplace.
- The Parity Law i.e.
50:50 participation of
women has been passed
but the CSO’s recognise
the requirement for
government to follow
up with strong policies
and programmes i.e. the
law of parity doesn’t
make sense if the
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number of girls who go
to school is as low as it
is. Government must
make more effort to get
girls and women in
school. There is also a
need for good
governance and women
must be included in all
efforts. In its
programme the Centre
Africain pour
l’Education aux Droits
Humain (CAEDHU)
i.e. African Centre for
Human Rights
Education, is already
including practical ways
of promoting the parity
law by e.g. having
summer camps were an
equal number of boys
and girls attend.
Sierra
Leone

Signed
1988
Ratified

None

Signed 2003 but not
ratified
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South
Africa

1988
Signed
1993
Ratified
1995

Accession

Signed 2004 and Ratified
2004

215

No reservations. Have taken
firm steps to make sure it is
implemented, institutions
have been created and given
powers to propose the review
of any part of the constitution
that do not comply with the
provisions of CEDAW AU
Protocol and the Southern
African Development
Community (SADC)
Declaration on Gender and
Development Such
institutions include the Office
of the Status of Women
(OSW) in the presidency
headed by a Minister. The
OSW is primarily concerned
with policy issues, ratifying of
international agreements and
regulations.
Within the Parliament is the
Joint Monitoring
Committee on Quality of
Life and Status of Women

South Africans have
taken the domestication
of gender based
international
instruments seriously at
governmental level.
They are the only
African country to have
set the machinery in
place and given them the
power to effect the
change. The
Commission for Gender
and Equality has the
power to challenge any
body on the basis of
gender discrimination
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made up of members of all
political parties in
parliament.
At the top of all the bodies is
the Commission on Gender
Equality (CGE), an
independent body established
by the Gender Equality Act of
1996 and primarily concerned
with the domestic application
of national legislations and
international instruments and
impact of legislations on
women.
Togo
Tunisia

Ratified
1983
Signed
1980
Ratified
1985

Accession
Reserved
Article 9(2)
16(c)
(d)(f)(g)(h)
29(1)

Signed 2003 and Ratified
2005
Not signed
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Polygyny abolished in 1956
with Independence

It should be noted that
this was possible because
“… and avant-gardist,
secular and modernist
President Habib
Bourguiba dared impose
a new family code and
his successor President
Zine El Abidine Ben Ali
continued this policy
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Uganda

Signed
1980
Ratified
1985

Accession

and added new laws in
the 90’s”
Ugandan women were forced Before colonialism
to come out of their cocoons
women participated in
to fight patriarchal injustice, it political running of
took the case of a woman who some Uganda cultures
lost her property to her
i.e. Nyabingi of Kigezi,
husband’s son… the fight was Nambi of Buganda,
long and hard but in the end
Nyangi of Bunyoro
they won with the
Kitara, Bagaya of Toro
establishment of: 1) reserved
etc They did not only
seats for women from the
share political power
grassroots level to the national with the kings, but in
legislature 2) of a ministry of some cases they even
women’s affairs
exercised judicial
powers, collected taxes
and 3)Greater access to high
etc. In Buganda, for
decision making positions –
example, the powers
the AA in 1989 given quotas
to women heralded a new era and prerogatives of the
Namasole were
for women and the Ugandan
tangible, superior to
people. Because the Uganda
that of all other chiefs.
electoral system was at that
point based on personal merit On her death the office
would be filled with a
not political party
classificatory mother.
representation women had a
better chance to be part of the At the introduction of

Signed 2003 but not
ratified
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India

Signed
1980
Ratified
1993

Reserve on
Article 29 (1)6

Not Applicable, not an
African country and thus
not a member of the
African Union

6

process

capitalism, women’s
relationship to men
changed to reflect their
access to capital. The
introduction of whitecollar jobs meant the
man had a salary at the
end of the month and
sole control of funds.
This changed the gender
relationship in the
household.5

Due to the long struggle for
independence and the quest
for a united front, differences
including gender issues, were
ignored and swept under the
carpet, with women believing
that with their active
participation in the struggle,
they will be treated with
respect. Unfortunately this

India has domesticated
some parts of CEDAW
the most noticeable
being the reservation of
33% of elective seats for
women. The process of
achieving this has been
long and difficult with
the older women
activists resisting

Article 29 1 - Any dispute between two or more States Parties concerning the interpretation or application of the present Convention which is not settled by
negotiation shall, at the request of one of them, be submitted to arbitration. If within six months from the date of the request for arbitration the parties are unable to
agree on the organization of the arbitration, any one of those parties may refer the dispute to the International Court of Justice by request in conformity with the Statute
of the Court.
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didn’t translate into reality,
and the women’s movement
has struggled and been able to
get quota’s etc and ensure
their position in government

219

Affirmative action,
because they still see it
as a unity issue and
ignoring the admittance
by women in the
grassroots, that they
would not get seats
without Affirmative
Action7
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Between 1981 and 2004, 51 African countries signed the CEDAW Convention. Two are
yet to sign233, claiming the document is culturally biased towards the West, i.e. Somalia ad
Sudan, while a couple still have reservations234. What is important to note is that even those
who have signed and ratified are still struggling to get the document domesticated into their
national laws; where applicable. Most of the reservations are on the same articles that most
of the African countries are struggling to domesticate. These are Articles 5 (to address
cultural and social prejudice and practises that discriminate against women) Art 9 (Women
should be granted same rights to acquire, change, retain their nationality and to their
children) Art 12 (equal access to healthcare including family planning and counselling) and
especially Art 16 (Equality in marriage and family life: to enter and exit; in rights as parents
in and out of marriage. Equal right to chose number of children…) and 29 (dispute between
state parties). As the Nigeriens and Senegalese conclude, it is because those against it are 1)
illiterate 2) have not read and understood the texts or 3) are simply mischievous, taking
advantage of their people. With Senegal a strong sense of unbending loyalty of the Sufi
brotherhood, which has a strong culture of silence enabling the manipulation by the right
and silencing of the people who know better to stand up and talk and any minority voice is
seen as deviant. This attitude is slowly rearing its head in Niger and Nigeria where there is
in addition to the brotherhoods the prophets and pastors taking over the family lives of
Nigerians235. There is also a general opposition to the AU Protocol as the people of Niger
think, it is a way to sneak in the reservations they have against CEDAW through the
backdoor. There was actually a demonstration organised by the Muslim Right in Niger to
reject the AU Protocol. The AU Protocol for Women in Africa is more explicit and
discussed every abuse women face in Africa, takes away the excuse of saying it is Western
imposed and thus there is no hiding place and it is the truth so it is more painful to take.
Like the CEDAW a lot of African and Muslim countries claim that it is contrary to their
culture and tradition i.e. their culture and tradition allows them the excuse of abusing the
human rights of women and it looks strange and it also does not give the option to make
reservations.
Only countries such as Morocco, India and South Africa acknowledge that some gains have
been made. No doubt there are some countries that are happy just to get their National
Assemblies make amendments to their constitution to remove offensive laws and include
new positive clauses. These countries know that they have another battle to fight and are
probably ready for it. Benin is an example of this, where they succeeded in unifying their
law and getting a new constitution in 1990. Benin had a dual legal system of derived French
laws and customary laws and their ambition had been to remove ambiguities and
pluralities, which allowed for the rights of women to be abused.
233

CEDAW from Wikipedia
The following African countries have placed reservations on CEDAW: Algeria (Articles 2, 9, 15, 16, 29);
Egypt (Articles 9, 16, 29, 2); Ethiopia (Article 29 (1); Mauritius (Article 29 (1); Morocco (Article 2, 15(4), 9(2),
16, 29); Niger (Article 15(4), 16, 2(d) (f), 5(a), 29; Tunisia (Articles 9(2); 16, 29 (1), 15 (4)
234
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The countries that seem to have had success have fought long and hard and have often had
to get strong allies from outside the country. Morocco’s case proves this point. Two years
after they got their independence (1956) from France a new Islamic family code was
introduced that discriminated against women and made them perpetual minors for life.
Moroccan women lost the right to make decisions for themselves236.
The Moroccan women’s movement learnt that “The process of bringing about change was
very long and no organisation can make this reform alone because the issues are very
complex,"237. So they organised themselves and formed a coalition. They campaigned from
1958 – 2004 to get their demands. And since 2004 they have worked to make sure things
are further improved. Two amendments have been passed to make sure the rights are not
only on paper. Please see Annex 1 for a “Comparison of former (2004) Moroccan Family
Law with new Provisions…”
Where did they get their impetus? Talking to one of the feminists from the Moroccan
movement she tells of the nostalgic Moroccan Communist Movement of the 50s and 60s, as
to the place the women learnt their struggle and determination from. In the struggle for
democracy they suddenly saw their male comrades falling back on religion to deny them
equal rights. In an international seminar on Trends in Family Law Reform in Muslim
Countries” held in Kuala Lumpur Amina Lemrini founder of Democratic Association of
Moroccan Women said "The obstacles were enormous. Political parties exploited religion
for political reasons. Conservative men used the mosque and media to undermine women's
work. They also held parallel demonstrations," as incredible as it might seem the Muslim
right held a parallel rally in Casablanca on the same day the women’s movement had theirs
in Rabat, thankfully they decided to hold it in different towns. With this much, organized
opposition they had to be very strategic, which they did by forming a coalition. Their
campaign was assertive and linked to the grassroots focusing on women “with real life”
issues. “We selected cases of people who came to our centre, which are common (their
issues) in society," she said. To get down to the level of the men they had to appeal to their
basic instincts, as it was difficult for them as " … they had privileges,” so they asked them if
they didn’t want their daughters protected. And they had to challenge political parties that
claimed to be democratic “… that they could not be a democratic party if they deprived
women of their rights”.
The coalition of 200 women’s association; took several actions amongst which were talking
to the grassroots, having caravans that went to villages to look at the issues of women;
along with the caravans volunteers with skills came along, so while women were having
236
Successful law reform Loh Foon Fon The Star (Malaysia) March 27, 2006WLP
http://www.learningpartnership.org
237
ditto

221

Adopting Women’s Human Rights Legislation in Nigeria

fun, there was legal, medical, counselling, financial, agricultural etc services available, where
real issues were dealt with. At these occasions the organizers will discuss the issues of rights
and what they would want to see in the laws of their lands. Papers were written especially
on the human rights of women and children. These methods are still being used today,
with the goal that every single person in Morocco must know their rights and
responsibilities to the community.
As already mentioned the struggle was long and hard and up to 1993 they had several failed
attempts (1961, 1968 and 1982). Their first agenda had been to convince the Moroccan
people that the Moudawana (their constitution) was not sacred and could thus be changed.
When they achieved this in the 1980’s the women’s movement developed its own ideology
pursuing government’s duty to domesticate the international treaties they had signed. “In
1998, opposition parties formed the government and the following year, the prime minister
presented the national plan for the integration of women in development. Many of the
conservatives regarded the plan as "devilish".
The final thrust was “an intensive campaign from 1999-2004 to defend and push their
demand for gender equality. In 2001 Morocco's new king expressed his concern for the
welfare of women and selected a consultative committee. The coalition requested that the
consultative committee include women, legal experts, sociologists, economists and
psychologists”238. A memorandum on the reform of the family code was sent to the king in
March 2003 and he came up with another consultative committee the following month.
The coalition made a presentation to the committee and also provided guidelines on how
to include equality in the family. By October 2003 the king announced the new family
code and it was passed by parliament February 2004.
It is important to note that the Moroccan women’s movement did not act alone. In 1991
the Moroccan Women’s Democratic Association invited sister organisations from the other
2 Maghreb countries; Algeria and Tunisia; which had similar history i.e. languages, peoples,
civilisation, colonial masters etc. to a meeting in Rabat at the end of which they formed the
Collectif 95 - Maghreb Egalité (for an egalitarian codification of Family and Personal
Status). Being the same people they chose to base “their initiative from within the
framework of the autonomous women’s movement in their region, which emerged in the
early 1980s.239” They documented their herstory of: women’s rights that had been achieved
since 1985 i.e. the date of the last international conference and then came up with a work
plan for the future. The first three years passed in a flurry of activities, never forgetting that
238

ditto
Chapter 7 Affirmative Action for Increased Women’s Political Participation: Sharing Experience from
Uganda – Winnie Babihuga - Affirmative Action Strategies: Perspectives and Lessons From Around the Globe
an event organized by the Civil Resource Development and Documentation Centre (CIRDDOC) Nigeria and the
Coalition of Eastern NGOs (CENGOS) in Collaboration with the House of Representatives Committee on
Women Affairs and the National Human Rights Commission September 23-24, 2003
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their activism was solid because it was based on an in-depth and well-grounded knowledge
of the social, economic and political realities in their countries. With Beijing around the
corner they took the opportunity to launch themselves to the international women’s
movement and produced 3 documents: 1) Maghrebi Women, Dynamic Changes and
Obstructing Factors 2) Magrebi living under Reservations and 3) One Hundred Steps, One
Hundred Provisions – this document outlines a proposed egalitarian family and personal
status laws for the Maghreb240. This document has now become famous being seen as a
powerful tool by especially the women’s movement in the Muslim world.
For the Maghrebi women secularism is important as they cannot see how women’s rights
can be achieved using the religious framework, a framework that is based on patriarchy and
conservatism. The women’s movement had women from the 3 religions found in the
region i.e. Islam, Christianity and Judaism and all the 3 religions interpreted their laws and
practise from the patriarchal point of view. But this is not to say they do not recognise or
understand these religions, for scholars were part of the movement. In Morocco Muslims
and Christians use the same Family Code while the Jews have a separate one, but which the
government has insisted on some basic human rights for women, which must be respected.
A Senegalese I interviewed also warned on trying to use religion as an entry point to
defending women’s human rights, he says it is always better to start the discussion from a
social reality point e.g. poverty.

Legal Framework - What laws exists to promote women’s rights?
All the countries studied have ratified CEDAW, but have not fully domesticated it. It
seems the unspoken strategy is to pass different bills and other enabling provisions that fit
the general principles of the conventions. These include amongst others: Domestic
Violence Bills; Trafficking in Persons; Child’s Rights Act, National Policy on Women;
Reproductive Rights Act; Affirmative Action; Gender Bill etc. Ghanaians seem to have
made a conscious (probably not discussed) decision not to agitate for the domestication of
CEDAW or the Women’s Protocol, but to get implementation by using CEDAW
provisions to campaign for different laws without naming the convention. E.g.
recommendation 19 by the CEDAW committee was used as the basis for coming up with
the Domestic Violence Act and Article 2 of CEDAW for the criminalisation of harmful
discriminatory practises such as Trokosi, FGM and Widowhood rites etc.
South Africa has made progress in terms of legislations that comply with the provisions of
CEDAW. For example its Bill of Rights in the 1996 Constitution and the embodiment of
the principles of non-discrimination, non-racialism and equality are attempts to comply
with Articles 1 and 2 of CEDAW. Other legislations either newly enacted or repealed to
240

Collectif 95 Maghreb ÉgalitéOne Hundred Steps, One Hundred Provisions for an egalitarian codification of
Family and Personal Status Law in the Maghreb translated to English by WLUML
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comply with CEDAW are Employment Equity Act, Labour Relations Act 1995, and South
African Citizenship Act 1995.
Laws to stop gender based violence include the Violence Against Women Act in Senegal
passed on January 29th 1999, which covers the protection of old people against violence,
young girls being married off, incest, rape, paedophilia and sexual harassment in the
workplace. The Niger VAW Act, which is justiceable, includes punishment for rape, sexual
harassment in the work place and Female Genital Mutilation. In India a law was passed in
2002 to add Protection Order and monetary compensation to the criminal provisions on
domestic violence. South Africa’s Domestic Violence Act 1998, protects women against all
forms of domestic abuse and exploitation, specifically mentioning governments obligation
to pass laws in line with international instruments such as CEDAW. And in Nigeria there
are laws that have been passed to ban FGM at the national level and some states have
domesticated this e.g. Delta State; Child Rights Act 2003 which has been domesticated as
Jigawa State Child Rights Law 2007241 and … ironically the attempt to get CEDAW
(Gender and Equal Opportunities Bill) domesticated failed at the National Assembly but
got domesticated in Anambra States 16th April 2007242. CEDAW Committee at the last
presentation of its report praised Nigeria on its Trafficking in Persons (Prohibition) Law
Enforcement Act 2003.
Other laws and policies that have been made that conform to the provisions of CEDAW
and the AU Optional Protocol include: Affirmative Action with different percentages
recommended in some instances these are a reality e.g. 10% of all elective posts in Niger
and they even have more than that i.e. 14/113 in the National Assembly and 25% in the
cabinet and they have 8/32. South Africa number of seats grew from 3% in 1990 to 33% in
2005. In Uganda at least 1/3 of the seats are reserved for women in local government
councils. Nigeria has been talking about 30% seats to be reserved for women. A few states
attempted to implement this during the military rule but since the commencement of civil
rule there has been a reverse in the number of women in public offices; after Beijing it was
common talk by men to say, they will throw away all the military attempts to bring
women out into the public arena. However it is noteworthy to see that all parties do at
least pay lip service to affirmative action e.g. in PDP there were attempts to allow women
to get free nomination forms. But although President Umar Musa Yar’Adua promised to
implement the 30% affirmative action at his inaugural speech, today 8 months later there
are roughly 11.49%243.
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Unfortunately it fails in the contested minimum age of marriage and restates the penal code of Northern
Nigeria and simply defines a child as “ ‘child’ means a person below the age of puberty.
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Press Statement by the National Coalition on Affirmative Action (NCAA) on the Gender and Equal
Opportunities Law Anambra State (2007) on 16th April 2007 presented by Oby Nwanko CIRRDOC
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Press Conference On Monitoring 30% Affirmative Action in Appointive Positions For Women In Nigeria, by
Ojobo Atuluku, Deputy Director Action Aid International Nigeria, 12th September 2007 at Valencia Hotel Abuja
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World statistics show that only 13/180 Heads of States are Women, 15 vice Presidents and
2 Governor Generals, 17% in National Assemblies (17% also in sub-Saharan Africa). The
country with the highest number of women in its National Assembly is Rwanda with
48.8%. Mozambique has 34.8%, South Africa 33%, Nambia 26.9%. India has been
celebrated as reserving 33% of its elective seats to women and in elections for these seats
only women are eligible to participate and be elected to these seats. At the UN 37.1% of its
staff are female, and 6:37 are at the most senior position. The policy of international
development organisations of having women in deputy positions whenever a man is the
head, is only complied with at the African Development Bank (citation). Out of the 39
female ambassadors to the UN, 3 are African women; Burkina Faso, Algeria and Kenya.
India seems to be applauded as being one of the countries that has most seriously looked at
the issue of Affirmative Action. The 73rd & 74th Amendment of the Indian constitution,
which came into effect in 1994, recognised women’s (and other oppressed peoples) right to
be represented in village, municipal and other intermediary level governing bodies244 while
the 84th Amendment made sure women were reserved a 1/3rd of all seats in the states houses
of assembly and the Union Parliament. It is worthy to note that the struggle for women to
attain this level seems to be a history of stepping back; in 1974 the Committee on the
Status of Women reported “that in spite of equal rights and universal adult suffrage
guaranteed by the Indian constitution, women’s presence in the state and central
legislatures had been declining steadily over 25 years.
During the struggle for independence from Colonial Britain in 1920, the issue of practising
affirmative action came up for women. At that point and in the interest of resisting and
succumbing to the “divide and rule” strategy of the colonial government in 1932 women
organisations came together and gave ‘a Joint Memorandum on the Status of Indian
Women from the all-India women’s organizations to the Franchise Committee… expressed
their demand for universal adult franchise “irrespective of any property or literacy
qualification, with no expedients such as nomination or reservation of seats”. They “also
endorsed the declaration of the Fundamental Rights to Citizenship in India made by the
Karachi session of the Indian National Congress 1931, which called for equality before the
law, irrespective of religion, caste, creed or sex, universal adult franchise and women’s right
to vote, represent and hold public office. However, in the face of opposition from the
British, the women’s organizations agreed to a compromise, which restricted the right to
vote to women in the urban areas only. The British assumed urban women could represent
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The Constitution (Seventy-Third Amendment) Act, 1992 Statement Of Objects And Reasons Appended To
The Constitution (Seventy-Second Amendment) Bill, 1991 which was enacted as the Constitution (Seventy-third
Amendment) Act 1992
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the women of India. But the opposition to reservation remained and merit was to be the
only criterion.”245
Use of CEDAW and AU Optional Protocol for Women despite non Domestication
There are courts in all the countries studied where the judges are aware and use the
principles of CEDAW and AU Optional Protocol for Women, even citing it i.e. in a case
against child marriage in Adamawa State the Juvenile Judge annulled the marriage on the
basis that the girls consent wasn’t sought and it was against her Fundamental Human
Rights (did he specifically cite CEDAW? Full reference please). Similarly in Zambia a
lawyer relied on CEDAW to charge Intercontinental Hotel for practising discrimination
against women, when they stopped a woman from entering the hotel because she was not
accompanied by a man as their rules stipulated (Longwe v Intercontinental Hotel. And in
another case in Tanzania Ephraim v Pastory246 the court relied on CEDAW and the
African Charter in interpreting the Bill of Rights in the Constitution, saying the guarantee
of equality in the Bill of Rights overrode the customary law rule that prevented women
from selling clan land while permitting men to do so.247
Some countries have gone further to establish Commissions or Committees to be
responsible for the domestication and or implementation of provisions of international
instruments. In some instances these commissions are very powerful and have achieved a
lot e.g. The Commission for Gender Equality in South Africa has the power to audit public
and private sector actors to ensure compliance with existing laws, to investigate issues
relating to gender discrimination and even the power to subpoena anyone that refuses to
cooperate with it. They can offer recommendations based on their investigations, make the
findings public and name and shame, and they can advocate for new legislation to change
the situation. They also have the power to demand a report on the status of any bill from
the Parliament and an explanation for why there is a delay or otherwise. Any new laws
proposed to the Parliament of South Africa has to be edited for gender discrimination by
the Commission. For the Moroccan Moudawana (2004) a committee to look at the laws
was commissioned by the king and their recommendation was followed.
Use of Language in the Constitution and Other Legally Binding Documents
A necessary step that has been taken in some countries is the use of gender sensitive
language in constitutions and other legally binding documents. South Africa and Morocco
have found it necessary to rewrite their constitutions using gender sensitive language in the
case of South Africa and removing offensive and degrading language in the case of
245

ditto xii above
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87 I. L. R. 106; (1990) L. R. C. (Const.) 757
Articles 1 and 2 of CEDAW
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Morocco. They find that it helps in further removing ambiguities and allowing the
patriarchal system use it to its advantage.
Legislative Structure - What kind of legislative structure exists?
Democratic countries across the world have always agonised over what kind of legislative
system to adopt, for the smooth running of their countries affairs. Countries have been
experimenting, some over centuries to find the best way to introduce checks and balances,
sometimes changing from one to another frequently as in the case of Senegal; other times
sticking to one for a very long time before changing over e.g. Morocco or sticking to a
system, but modernising it as time goes on. Two systems that most countries fall into are
the bicameral and the unicameral systems in one form or another.
The unicameral system is where there is only one chamber in the legislative system i.e. a
House of Parliament, National Assembly etc. This is usually adopted in countries with a
unitary system, a one party state where power rests at the centre. It is also usually practised
in countries with a population less than 10 million, where the people are usually
homogeneous. The advantages of the unicameral system include: 1) decisions are faster to
reach 2) houses are more accountable because there are no adversaries and no one else to
blame 3) fewer people to reach or manage 4) its by far less expensive to run. Examples of
unicameral systems include Ghana, Niger and Uganda.
The bicameral system has two chambers, often described as the upper and lower chambers.
The lower chamber is usually the elected house, representing units usually called such
names as House of Representatives, House of Commons, Federal House of Representatives
etc. The term for this house is usually limited. Then there is the Upper House, which is
usually smaller in number than the lower house e.g. in Nigeria there are 109 members in
the Senate and 360 members House of Representatives (the lower house). In most bicameral
countries the members have longer terms, some for life, while others have to go through
re-elections every couple of years to retain or loose their seats i.e. in the case of Nigeria.
These houses are usually called Senate, House of Lords, Federal Council of States etc. This
body is the one that in some countries membership is by inheritance, by appointment from
the Royal family e.g. in Morocco, by direct or indirect elections (i.e. colleges). In some
countries though the two houses are equally strong but given different overseeing duties,
while in others one house has an advisory capacity and the other has legislative capacity.
Advantages of the bicameral system include: 1) representation of all constituencies 2)
facilitates a participatory approach to legislation 3) hinders the passage of flawed laws and
budgets etc and 4) provides the oversight/control of excesses of a belligerent executive.
(See table below)
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LEGISLATIVE STRUCTURES
Countries

Legal Structure

How did it facilitate/impede
domestication

Ghana

Unicameral – has a
House of Parliament.
Ghana has reserved
40% of its seats in all
decision-making
bodies for women? At
all got levels? But has
only 25/238 women in
its house

Having one body makes it
easier and less stressful for
advocacy and lobbying. The
Affirmative Action Policy 1998
– provides for 40% of all seats
in decision making bodies for
women, but in 2008 there are
25/238 women in parliament
instead of 95/238

International and
regional treaties have
to be domesticated or
adopted by the
Parliament
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Other government institutions
were/should have been part of
Process
The Ministry for Women and
Children

What was their role

- They are the designated
body to champion
women’s rights issues and
DV units in Police stations to
they are the ones who
handle cases
sponsor the bills for the
domestication of
Ghanaian women’s movement
CEDAW etc.
feel the Ministry for Justice
The Ministry of Women
should have oversight functions
and Children made the
as DV is a crime and also
first attempt to enact the
CEDAW is an international
domestic violence Act but
instrument. They also noted that failed. The initiative was
though provisions have been
taken over by the
made for structures and action
Ministry of Justice, which
plans for implementation the
to a large extent ensured
institutions provided do not have its success.
the capacity to implement these
- DV Units are supposed
institutions include the police.
to listen to and document
cases of domestic violence
- The Ministry for Justice
is the one with the
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Morocco

Niger

Bicameral – Morocco
changed from
unicameral system in
1996 – has Assembly
of Councillors (senate)
and Assembly of
Representatives (lower
house) Morocco has
10% seats of …
reserved for women,
the largest in the Arab
world
Unicameral – has a
National Assembly
10% seats are reserved
for women and 25%
executives and at the
moment they have

Morocco is still a kingdom and
is ruled by a King, who unlike
the Queen of England is still
the head of government. He
acts like a President and thus
presents bills to the National
Assembly to be debated upon
and for the proper legal
language before it returns to
him for approval

Royal Committee of RABIA
ALMOSAWAT (Equality's
spring) the committee included
(X %?) women

For Niger it seems to be a
disadvantage you go to this one
house and when the bill was
thrown there was nowhere else
for them to go. With its
removal of the restriction by

Ministry for the Promotion of
Women and Protection of
Children in conjuncture with the
Ministry of Justice
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capacity to deal with
criminal cases, write laws
to stop them from
happening and
domesticate international
instruments. Do they do
it? What helps or
hinders?
This committee was
created in response to a
request in a meeting with
the King. The King being
the ruler of Morocco
accepted the
recommendations of the
committee on which basis
the new Family Law was
written and approved.

The two ministries
oversee the domestication
of CEDAW and AU
protocol for women. even
in the case of strong
opposition from the
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14/113 and 8/31
respectively

Nigeria

1

Bicameral – Senate and
House of Assembly.
The women’s
movement has been
trying to push for 30%
but have never gotten

educational qualification, it
makes it easier for strong
members of the society to
support weak candidates that
would just rubber-stamp their
ideas when major issues come
up. Being a one-house affair
and having the power not to
pass laws proposed even by the
Cabinet, the National
Assembly is extremely
powerful. The proposed bill
presented to lift the reservation
on CEDAW was single
handedly stopped by one man
Sanusi Tambari a member of
one of the Brotherhoods, a
much revered and feared
member of parliament1
With a different system from
Niger and Ghana the chances
are high as it happened for one
house to pass the bill and the
other to reject it. Advocates for
change have a better advantage

Information received from Abdoul Aziz Kebe during interview (this field research) in Dakar
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national assembly, they
support individual cases
using the principles of the
conventions

The Federal Ministry for
Women Affairs and Social
Development is the line Ministry
for all issues to do with women,
they work with the Fed Ministry
of Justice to come up with the

Section 12 of the
Constitution of the
Federal Republic of
Nigeria requires at least
2/3rds of the States
Houses of Assembly to
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near it. With the
present administration,
t the executive level
there are only 11.49%
in the Executive, 3.7%
in senate while the
House of
Representatives have
6.2%. And there are
only 4% women in all
the 36 states and FCT
houses of assembly.

to push in such a situation and
the hope that they can come
back again. However it needs
more time and effort, as there
are so many more people/
constituencies to reach. In the
case of Nigeria also the level of
corruption seen in the last
national assembly means it is a
lot more expensive if you want
to play ball.

writing of the bill, but the
Ministry takes its time to do this
function, thus causing delays and
causing the coalition to loose the
chance to present its case at the
best moments i.e. the failed
CEDAW Bill had been sent to
the FMoJ in 2005 preBeijing+10, when the Secretary
of the House Committee on
Women Affairs went to check
on this bill in October 2005, she
was told the bill hadn’t left the
Attorney Generals office2
- The National Human Rights
Commission - The Senate
Committee on Women’s Affairs
and the
- The House Committee on
Women’s Affairs
- Ministry of Health
- Women members of both
houses

2

see 1st draft of Chidi Odinkalu’s Domesticating CEDAW in Nigeria: An interim stakeholder analysis and report
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ratify CEDAW (and any
international treaty) for it
to be applicable
throughout Nigeria, even
after domestication at
National level.

Adopting Women’s Human Rights Legislation in Nigeria

Senegal

Bicameral – Senate and
House of Assembly
have quotas of … at
the moment there are
14 women in
parliament

- SSGON3
Those interviewed in Senegal
Ministry for the Family and
feel the brotherhoods and or
Female Entrepreneurship and
influential members of the
Micro-credit
society can easily influence the Focal Gender persons in every
members. Also with the
ministry to monitor compliance
society being influenced by one and implementation
brotherhood or the other, in
the event of failure in one
Consultative Committee on
house loyalties can frustrate
Women issues
passage in the other. It was
generally agreed also that to
Centre Africain pour
most of the legislators it is only l’Education aux Droits Humain
a job, most members are not
(CAEDHU)
there to make a difference or
(African Centre for Human
leave a legacy says a social
Rights Education)
critic.

The ministry is not a
member of the cabinet
and thus have no power
to even call erring organs
of government to book.
The Focal persons are
chosen by each ministry
and it is usually the staff
that the ministry has no
work for that are made
the focal persons
- Government projects for
example micro-credit is
often given in too little
quantity to make a
difference to women’s life.
- The CAEDHU has a
mandate to provide
human rights education to
the citizens of Senegal. In
the case of CEDAW and
AU Protocol they have
done the following 1)

SSGON is the Society of Septists and Gynaecologists of Nigeria, “said that the failure to pass the National Institute for Reproductive Health and CEDAW bills at the
Nigeria legislative houses was causing retrogression to Nigerian women” ThisDay November 16, 2007
3
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South Africa

Bicameral – has a
National Assembly
and National Council
of Provinces at the
moment there are 3%
in 1990 33% 2005 &
37% 2008 in Cabinet
41% & at the
provincial level 4/9

South Africa’s systems works
well for the implementation of
women’s rights issues probably
because a the Gender
Commission has powers to
query the national assembly
for being gender insensitive
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1) Commission on Gender
Equality (CGE)
2) Human Rights Commission
3) Commission for the
Promotion & Protection of the
Rights of Cultural, Religious and
Linguistic Communities
4) Joint Monitoring Committee
on the improvement of the

simplified the text so it is
accessible to all women in
French and Wolof 2) they
have created a game
merging the issue of
women and that of
minorities for community
and youth mobilisation
and they have an annual
camp with a theme on
women’s rights. The camp
is for children in
secondary schools and
50:50 ration girls to boys
participate
- Senegal has also signed
the Solemn Declaration.
The CGE was established
to amongst other things
see to the domestication
of international
instruments based on
gender equality. It has the
power to query all sectors
for non compliances with
gender policy and also to
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premiers

Uganda

Unicameral – 1/3 of
seats at local
government level. In
1989 seats were
reserved for women
from the grassroots
level to the national
legislature

Quality of Life and the
5) Office of the Status of Women

pick up a case and follow
it to its logical conclusion
being dynamic enough to
name and shame and also
propose for an enactment
of law to deal with such
situations in the future.
The other commissions
compliment and
implement…
The lot of Ugandan women
In 1990 there were eight different In addition the
changed dramatically in 1986
Commissions created, which
government put in place
during the National Resistance were responsible one way or the other programmes to
Movement led by Yoweri
other for making sure the rights support its commitment
Museveni. The first, woman
of all Ugandans were recognised to Affirmative Action,
representation on the National and protected, amongst which
which included the
Resistance Council was
three were headed by women i.e. ratification of gender in
initially limited to four became 1. The Uganda Human Rights
balance in the University
broadened by the introduction Commission (UHRC)
and in 1990 “a 1.5 bonus
of Affirmative Action in 1989. Chairperson- Ms Margaret
was added to women’s
Sekggya
scores to qualify them for
In 1994 the process of making a 2. Judicial Service Commission
admission so as to
new constitution ushered in an (J.S.C) Vice Chairperson- Hon.
increase. Their numbers
opportunity for Uganda
Justice Kitumba and the
in the Makerere
women to lobby for inclusion. 3. Electoral Commission (EC)
University”. In 5 years
Two prominent female lawyers Vice Chairperson- Sister
their proportion increased
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Ms Maria Matember and Ms
Maria Maituma were part of
the 21 member of the
constitutional Commission,
which was established to get
the views of Ugandans on the
new constitution. The
Ministry in Women
Development and NGO’s
organised seminars on
women’s issues in 760 subcounties in Uganda to mobilise
and sensitise women to
increase their level of
awareness and interest in
political participation.
Realising their numerical
disadvantage one of the
strategies they used was
networking with other groups
such as youth, people with
disabilities, rural poor and
children’s rights organizations.
The immediate result was that
of the 270 members of the
Constituent Assembly that
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Margaret Magoba.

by 30%. This ensured
women a better
understanding of the
political process and thus
engage in it.
For the AA to be
effective, good quality
education was ensured for
girls and this was
effectively done by
“removing all gender
biases from all aspects of
the school curriculum,
education system;
including stereotyping in
textbooks and classroom
interaction. This action
was taken from primary
to tertiary levels. Nursing
and secretarial services
were elevated to degree
levels, bringing femaledominated disciplines to
higher levels. Home
Economics is taught in
primary schools, since a
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debated the draft of the new
constitution, 51 women were
members, many of them
beneficiaries of the AA policy
in the sense that each district
was required to send a woman
delegate. and lobbying the men
to support women’s cause.
Another strategy was the
formation of the first Women’s
NGO Forum – Forum for
Women in Democracy
(FOWODE), with the political
agenda of mobilization of all
women in Uganda resulted
from this.
The gains of the struggles were
reflected in the new
Constitution, which, in
addition to other laudable
provisions, proclaimed
‘positive’ discrimination in
favour of women and other
marginalized groups. This is
reflected in the relevant
provisions of the Constitution
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large part of it concerns
nutrition, and it has
merged with agriculture
to target both girls and
boys.”
Women became so well
organized, that they
produced more
memoranda than any
other social interest
group. One of the greatest
successes for women in
this drafting process was
that their submissions
exphasised similar issues
without any marked
difference between
educated and illiterate,
urban and rural, rich and
poor women. This
contributed greatly to the
overall success.
Furthermore, women
realized the necessity to
integrate the principles of
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on ‘Gender Balance and Fair
Representation’ and ‘The
Affirmative Principle’. The
Constitution also contains
non-sexist and inclusive
language all through. Other
positive provisions include the
recognition of the role of
women in the society,
promotion of fundamental and
human rights, including those
of women. Not surprisingly,
there has been considerable
improvement in the position of
women in politics. From a
miserable position prior to
1985 of a one woman cabinet
member, there were 5 women
in the cabinet in 1994, of
whom 2 were full cabinet
Ministers and 3 Ministers of
State. This improved to three
full cabinet Ministers and
twelve Ministers of State in
2003. Apart from the position
of Deputy Speaker being

equality in the supreme
law of the country.
During debates of the
Constituent Assembly,
they fought hard to
ensure that their issues
wee adequately addressed.
“They did not simply let
their voices be heard, they
cried aloud for everyone
to hear. They refused to
be ignored by anyone.”
(Waligo J.M – Arise
Magazine No.7 1996.)
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India

4

occupied by a woman, eight
women MPs are directly
elected from open
constituencies and 56 from
District level on the basis of
AA.4
Bicameral system has
India has a history of quotas
the Lok Sabha (House and have always had them to
of People/lower
compensate minorities: in
house) and Rajya
religion, in ethnic groups,
Sabha (Council of
caste, in sex etc in the 1920’s
States/upper house)
the nationalists rejected the
1/3 of all public offices suggestion by the British
(including village level) government seeing it as
are reserved for
another divide and rule tactics
women and only
especially as the British were
women can vie for
fighting for an Anglo-Indian
these posts
quota

Committee on the Status of
Women in India (CSWI)

ditto xv

238

On the average women do
actually occupy 33%
especially at the lower
level i.e. village level
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South Africa signed The Solemn Declaration of Gender Equality in Africa September 8
1997, committing it to take urgent measures to prevent and deal with the escalating level of
violence against women and children. And on 14th September 1998, Heads of State of the
SADC signed an addendum to the 1997b Declaration on Gender and Development on the
Prevention and Eradication of Violence Against Women and Children. The Declaration
describes violence against women and children as the unequal relations of power between
men and women that result in the domination and discrimination of women by men.
Some of the resolutions adopted included legislative and administrative measures to ensure
prevention and eradication of all forms of violence against women and children;
introduction and promotion of gender sensitisation and training of all service providers in
the administration of justice such as judicial officers, prosecutors, police, welfare and
health officials. Senegal has also signed the Solemn Declaration.
Role of Civil Society - What kind of civil society organizations have been involved in the
promotion and protection of women’s rights?
In all the countries researched civil society organisations have been in the forefront of the
struggle to get women’s human rights recognised, legislated and implemented. Significantly
in Africa and India most of the women’s movements were offshoots of nationalist
movements and the realisation that when the goal is achieved, men fall back to their
patriarchal privileges and want to claim victory for themselves only, literally patting
women on the back and telling them to go back home. The South Africans learnt from
this and kept women’s rights as part of the main agenda. In South Africa, the
Constitutional Court in Bhe v Magistrate overruled that a law that excluded women and
extra marital children from inheriting property. The court acknowledged that given the
development ‘of African communities into urban and industrialised communities and the
role women play in society, the exclusion of women from succeeding to the family head
can no longer be justified… the court found… the changes… must be examined against
international convention such as CEDAW, which requires South Africa to ensure amongst
other things, the practical realisation of the Principle of Equality between men and
women… to modify or abolish existing laws, regulations, customs and practices that
constitute discrimination against women.”
In the Moroccan situation within 2 years of gaining their independence from France (1956)
the new family code took away the right of women to make any personal decisions, it
made them perpetual minors, requiring their men to make decisions on their behalf. So
women had to re-energise themselves for the long haul.
In India, the women’s movement struggled alongside their men from the 1920’s to gain
independence, supporting them till the end in refusing to accept quota systems on the basis
that it was a divide and rule strategy by the British colonial government. Whereas this
might be true, it has been to the disadvantage of women in the long run, because other
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quotas were created for other disadvantaged groups i.e. minority religious groups, lower
castes i.e. the untouchables etc. It was not till 1974 when the Committee on the Status of
Women in India (CSWI) presented a report that noted, “in spite of equal rights and
universal adult suffrage guaranteed by the Indian constitution, women’s presence in the
state and central legislatures had been declining steadily over 25 years. It was at this
juncture that they agreed to ask for quotas “for women in the local bodies so as to ensure
the interests of rural and poor women252”. This did not translate into a law till the 72nd and
73rd Amendments came into law 24th April 1993. The much-celebrated The Women’s
Reservation Bill was passed by the 84th constitutional amendment, which finally
recognised the need to provide a legal base for women to have adequate representation in
the State and National Assembly. This last hurdle to gaining this concession in the face of
overwhelming evidence is that it was absolutely necessary in the light of dwindling
women’s public participation at the national level. 253
In South Africa however, women channel their expectations through the existing
government body, which is supposed to have everything under control. It seems after the
struggle and victory of fighting apartheid they gave up the struggle or assume they are
being well represented by former colleagues now in government. They also assume
existing laws are protective of women’s rights. However, a serious issue is the lack of
credibility and accountability by people in leadership position who have been accused of
having no respect for the laws of the land, evidence of this is the Zuma case. These
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“The Eighty-Fourth Constitution Amendment Bill meant to provide one-third reservation of seats to women
in state and central legislative bodies and the current discussions and controversies around it mirror the
contradictions of Indian society and the contestations in access to power and resources between those who have
been traditionally excluded and the socially and politically dominant sections of Indian society. The Women’s
Reservation Bill once again throws up questions of certain kinds of identity, specifically caste and religious
identity, the intermeshing of gender identity with caste and religion and their articulation in the public realm, in
the field of politics. What is significant is the sea change in the attitude to the question of women’s reservation
among leading women’s organizations and activists in key periods in the 1930s, 1970s and the 1990s.

The core questions to our mind relate to the hierarchy of Indian society and the manner in which this hierarchy
operates in the field of politics and political representation. It also raises questions about the nature of
representation.
The near unanimous support for the Bill among national level women’s organizations is premised on a certain
understanding of the patriarchal forms of oppression and exclusion that characterize Indian society and the
undeniable reality of declining participation of women in political life, specifically in the legislatures. And
historically the suppression and exclusion of women has been extremely important in maintaining a
Brahmanical and caste-dominated social order, and affirmative action for women will undoubtedly contribute
towards the democratization of society.
The protagonists of the Bill highlight the traditionally sanctioned exclusion of women from the public sphere as
crucial. However, emphasizing the dimension of gender oppression at the expense of other oppressions (of
caste, ethnicity, class, religion etc.) glosses over the complex and intricate ways in which gender oppression is
embedded in these categories. Historically, women’s suppression has no doubt been very important in
maintaining upper-caste exclusivity and hegemony. Affirmative action for women would certainly play a role in
undermining male and upper-caste dominance. Even so, certain recent developments suggest the need for
addressing gender oppression in more subtle and nuanced ways, if access to power and resources to all
categories of women is to be ensured.” Paper presented see xviii
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assumptions are being seriously questioned and critiqued by South African feminists, who
feel there has been a serious set back for women’s rights and mobilising.
One of the frustrations expressed by gender trainers in Senegal is that the women’s
movement seems only to concentrate on lobbying the government, e.g. they were
scandalised that the women’s movement did not find it necessary to produce a shadow
report in the countries last attempt to present their report to the CEDAW Committee,
some being satisfied that government had included them in the report writing validation
sessions i.e. RADI, WILDAF, AFJS etc. What was even more surprising was those
organisations that were not invited did not think it necessary to prepare a shadow report.
On the other hand a septuagenarian feminist and former UN Ambassador in Niger;
Fatoumata Agnes Diaroumeye Bembello; was upset with the women’s movement for
refusing to respond to governments invitation to participate in its process of producing its
own report saying, participating would not have meant they agreed with everything the
government said, rather it would give them access to information they could use to
produce a better shadow report. Why didn’t they? What were the conditions of
participation?
In Nigeria a CEDAW Coalition was formed, which quite a few of the CSOs engaged in
women empowerment issues were invited to participate. Some of those who were part of
it did good work e.g. Civil Resource Development and Documentation Centre
(CIRRDOC) were part of the creation of zonal coalitions i.e. the Coalition of Eastern
NGOs (CENGOS) and was able to mobilise support and get the Anambra state
government to pass the bill in 2007. Support for the domestication of the CEDAW.

What is the level of awareness within Civil Society on CEDAW/ AU Protocol and other
regional instruments?
Except in the case of Morocco; where a conscious decision by the women’s movement
decided in the eighties to get their legitimacy from the grassroots and activities carried out
at the village level e.g. the caravans has carried the information to the village level;
amongst the countries studied; it appears that most members of the public do not really
know of the instruments. In most cases only those who have anything to do with the
domestication/harmonisation process know about it. In Senegal and Niger in spite of
claims to trainings sponsored by government and development organisations, not enough
has been done and every single person interviewed including those in the CSO’s admit that
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not enough of their members are aware. Most of the agenda of civil society organisation
include awareness raising activities especially for the members of the organisations.
In Ghana, many of the activists are aware of CEDAW and the other regional instruments
and attempts have been made to simplify the contents. For instance, the Women in Law
and Development (WiLDAF) has published simplified editions of CEDAW and carried
out series of training programmes for judicial and non-judicial officers. The Human Rights
Commission has also carried out training programmes for its staff on the provisions of
CEDAW and how they can apply its principles in their work. However, the level of
awareness is still very low, even among members of the human rights community. The
situation is not different in South Africa. It seems only the elitist civil society organisations
are aware of CEDAW, especially those who use it as the basis for challenging government
actions in court.

What is the Level of Involvement of Civil Society in the Domestication of CEDAW/
Other Regional Instruments?
In every single case studied civil society organisations are fully involved and are making
sure of progress towards achieving the fundamental human rights of women. The only
difference might arise in whom they are targeting for this to happen. Whereas most
countries find strategic and interesting ways to deal with the domestication, knowing that
the use of the language of human rights can derail their progress.
The South African’s do not presently engage much in the actual campaign for law reform
unlike the period before 1996 where women were in the forefront of the struggle. In 1954,
women formed the Federation of South African Women, a non-racial and non-aligned
women’s movement with the task of drawing the women’s charter. Among the several
activities carried out by the Federation, two were outstanding; the twenty thousand
women march in protest against Pass Laws in 1956 and the Campaign against Beer halls,
which among other things deprived women of the income they generated from selling
beer. Such organisation proved advantageous to the women during the Congress for
Democratic South Africa (CODESA) as women were able to make demands and ensure
their inclusion in the process. All these activities led to the adoption of the Women’s
Charter, which was a rallying point for activists and led to the existence of the Gender
Commission amongst other things. Now, the CSO’s engaged in women’s human rights
pursue the progress of the Gender Commission, which has the mandate to domesticate the
conventions. The Commission goes through the convention Article by Article accepting,
proposing amendment or requesting repulsion of the laws if they do not conform to the
convention. During the sessions in the Parliament they attend the public hearings on these
bills and submit memorandum for or against the bill.
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In Ghana, CSO’s have been at the forefront for law reforms. They have created different
issue based networks and coalitions to bring pressure on government to sponsor bills for
the promotion and protection of women’s human rights. An example of this line of action
is the Domestic Violence Act 2003 as a follow up to the General Recommendation 19. The
campaign lasted 8 years; an echo of the Moroccan and Indians women’s movement and
several strategies were employed which included:
 Coalitions/Networks: the nucleus of the Domestic Violence Coalition was the
Gender Violence Support Network was made up of women’s human rights
organisations working on gender-based violence. The coalition was expanded to
include other Stakeholders such as other CSO’s, Law Reform Commission,
Ministry for Women, Professional Associations etc. They agreed to speak with one
voice so they can respond effectively.
 Nation-wide
Consultations: workshops, community forums and other
methodology was used to hold nationwide consultations to build a critical mass
right down to the grassroots. Resource Persons from the communities were found
to speak from their own realities i.e. Muslims were used in their communities and
traditional leaders in theirs. Participants were drawn from all steps of life i.e.
women, men, traditional rulers, religious groups, youth etc. At these forums the
issue of domestic violence as it is seen in those communities was discussed, contents
of the proposed bill presented and how it would be after the bill was passed. The
community then formulated their own action plan on how to continue with the
campaign towards getting the bill passed. Communities would employ
participatory methods to show their support to stake their claim to the campaign
e.g. marches in support of the bill.
 Data: research and documentation of real life and credible data for use in the
campaign. Gender desegregated information gathered from the Domestic Violence
Section of the Police showed evidence and pictures of the physical and
psychological effects of Domestic Violence
 Partnership with men: men were targeted as partners not as perpetuators and were
called to join the campaign
 Media: partnership with the media was very strategic so they are part of the
campaign and thus give good media coverage. The coalition made sure to meet
separately with different organs of the media i.e. proprietors, editors and reporters.
They also wrote an Open Letter to the President on the bill, did talk shows, wrote
articles etc.
 Documentary of Violence against Women: a documentary was produced
organising victims to give testimonies of their experiences and thus using it as an
advocacy tool. The documentary was publicly launched during Parliamentary
recess just before they resumed and government officials were mobilised to attend.
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Advocacy at the Parliament: strategies were formulated to reach the members,
which included a signature campaign, which was dropped in their pigeonholes on
the eve of the 2nd reading of the bill in parliament. The coalition also met with
individual members before the presentation. Weekend retreats were organised for
them to raise awareness of the contents of the bill and so they took the opportunity
to lobby them. Important allies in the house were identified such as clerks and they
were lobbied to provide details of the meetings to the coalition members
Other influential people such as the Chief Justice and the Chief Imam were lobbied
to speak in support of the bill.

The ministers for women and children were assigned to talk to the traditional rulers and
she came back to report that they were against the provisions of CEDAW, the coalition
realised she had the wrong attitude and lobbied for her removal. The new minister
participated in the second round of lobbying the traditional rulers with a lot more success.
The international community who were part of the CEDAW Committee were also
lobbied by the coalition to support their effort to pressurise the government to pass the
bill into law. Lastly to get international publicity they used the internet to reach millions
of international supporters to add pressure on the government to pass the bill.
In spite of all the activities the Ghanaian women’s movement seem to have achieved they
are still not empowered to implement the law and the institutions mandated to do so have
no capacity to do so, which includes the police.
Both the Indian and Moroccan women’s movement were part of the struggle for
independence and in the forefront of the struggle to get positive laws to lift the condition
of women in their countries.
The Ugandan women’s movement was “sparked of by the smouldering fire from a single
event, which led to the formation of the Uganda Council of Women (UCW) in 1947. This
was at the unfair treatment of a widow, Lovinsa Senkonyo whose property was inherited
by the son of her husband born outside their marriage.” The women were so incensed
with this patriarchal injustice that they came together to fight for their rights. By 1957
Pumla Kisosonole joined British-born Barbara Salen as the first African woman to enter
the colonial legislative council in Uganda (Legco) as a member of the Uganda Council of
Women (UCW). Only five African women ever sat on the legislative council prior to
independence and they were all nominated, as it was virtually impossible for women to be
elected to this legislative body. A group called the Uganda African Women’s League
(UAWL) supported and endorsed African female candidates contesting for Legco. Only
one woman stood in the 1985 Legco elections and she lost. Gender discrimination
eliminated women from the African electoral franchise and produced practically all male
suffrage. At other political levels, the years before, eight women had stood unsuccessfully
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for the Buganda Lukiiko (parliament) seats. The women’s movement continued to gain
momentum as new groups such as the Uganda Association of University Women
(UAUW) emerged. When Milton Obote of the Uganda People’s Congress (UPC),
announced in 1970 that parliamentary elections were scheduled for the following year,
women’s organizations prepared to participate. The Uganda People’s Congress Party
responded by positively discrimination and gave special assistance to ensure women’s
election254.
What Kinds of Obstacles Have Been Faced in the Domestication of CEDAW/ Other
Regional Instruments?
The main obstacles against the domestication of CEDAW, AU Optional Protocol for
women and other international instruments comes from a fear of the change in status quo
lead by the patriarchal system through: conservative, traditionalists using religion and
custom as the vehicles to stop any progress. This is clearly shown in all the countries
studied. In Niger, the conservative right, claimed and misinformed the largely unaware
public (of any of their human rights) that their religion forbade equality between men and
women in any form, ironically it was the diversity of cultures that lead to the support of
certain provisions of CEDAW and the Women’s Protocol e.g. in the Tuareg culture it is
the woman that owns the house and they (Tuaregs) opposed the rejection of Article 15
(4)255. Other and even more contested articles of both instruments include the right of
women to choose whom to marry and to be part of the discussion to choose the number
of children to bear. Almost all the countries feel it is either their religious or cultural right
to control the choice of their females’ partners. And some claim that their religions and
cultures do not allow for family planning. A lot of Muslim communities insist child
marriage is acceptable as in a lot of cultures. Others include harmful traditional practises
such as FGM. Land has always been a contentious issue and where religion does not have
anything against women owning land, they use culture as their protection against women’s
right to own or sell land
What Kinds of Strategies Were Adopted to Ensure Domestication?
Most of the women’s movements used similar strategies fitted to suit their local situations.
These include:
IEC – making women as stakeholders aware of what the instruments contain:

254

Ditto xxvi

255

Article 15 (4). States Parties shall accord to men and women the same rights with regard to the law relating
to the movement of persons and the freedom to choose their residence and domicile.
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Simplifying and translating the text into understandable documents which is more
accessible to lay people
Using participatory training methodologies
Taking the training and knowledge sharing to the grassroots
Training of judges, jurists, lawyers and doctors, counsellors (where they exist) and
the police etc
Training and interacting with legislators
Lobbying government, traditional, religious and opinion leaders etc
Training of journalists and media people
Advocacy and Lobbying of influential persons and government
Work with sympathetic Religious leaders to produce religious arguments as
advocacy tools
Having an effective media strategy etc

What Have Been the Failures?
The main failures are as regards dislodging the patriarchal system, thus the women’s
movements on ground have to be constantly finding new and innovative ways of getting
little gains from very fierce, energy and time consuming campaigns. Another major
stumbling block is the lack of political will by governments to implement international
instruments they have signed. Some funder’s are not helpful; in the opinion of Mme
Fatoumata Agnes Diaroumeye Bembello from Niger said in her interview that some
development organisations create tension and divert the focus of the local women’s
movements. She mentioned WILDAF; which is a regional organisation that sources
funding for activities in the areas of both CEDAW and the African Women’s Protocol in
Africa; gives funding to their friends who hold flimsy projects e.g. tea parties, what is
sadder still in her opinion is that other development organisations send funds through
them.

Another major cause for failure in the opinion of Daouda Diof (Senegal) is that the
women’s movement in Senegal, seem to put all their eggs in one basket i.e. with the
executive. He feels the women’s movement in Senegal needs to be more proactive and face
the opposition i.e. the legislators, religious and traditional leaders. Most of the people
interviewed both in Niger and Senegal agreed that a lot more has to be done to involve the
grassroots. Again Daouda Diof says that even in the Universities in Senegal few women
know what the CEDAW and AU Women’s Protocol is all about. He says the Senegalese
government and people have a mindset that women are small and thus very little needs to
be given to them to make them satisfied. So beautiful sounding packages by President
Wade, who created a micro-finance section in the women’s ministry provides small
insignificant loans to remove women from poverty trap, but he says too little is given and
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it actually takes women further into poverty, the money sounds good but cannot go
around especially for poor women, as this fund is also the fund they have to use to lease
the land, plough, harrow, buy seeds, plant, weed and harvest… in the end unless these
women already have access to other support, they end up selling their property to pay
back the loans.
Religious and other patriarchal institutions are seen by all as the main stumbling block to
women’s progress. In interviews with Abdoul Aziz Kebe (Senegal) and Zahara Chiek
Aboubacar (Niger) both Islamic Religious Scholars, they accept that the Muslim Right is a
major stumbling block and although women play an active role, they have been bought
over or brainwashed to accept the lower status of women as a reality.
Another issue facing women is the lack of a strong women’s movement, even in South
Africa, which had a strong women’s movement as already, discussed but is even more
polarised now along elitist, class and racial lines. It is not uncommon according to some of
the women interviewed to see only black women campaigning and going on the streets.
Such polarisation has also affected the human rights movement generally to the extent that
the Men’s March, initiated by the Office of the Archbishop has lost its significance and
fewer people now bother to attend the march. It is so bad that the March, which held
every year from 1999, was cancelled in 2005 and 2006.
In Ghana, almost all those interviewed lamented the lack of a strong women’s movement.
Even though women were strongly mobilised and to work towards the passage of the
Domestic Violence Act, such commitment waned towards the end of the campaign and
only a few committed members were left to complete the work. .
Religion - What role has religion/ interpretation of religion played in the domestication
of CEDAW?
Conservative/patriarchal interpretations/constructions of religion is often accused of
being the biggest stumbling block in passing laws that improve the condition of women,
especially as they are one of the main patriarchal organs that protect the privilege of men
as heads of households and prefer to keep women powerless and perpetual minors for life.
The South Africans, Moroccan, Iranian and Indian women to mention a few; all got the
shocks of their lives when apartheid was abolished, they received independence and in the
case of Iran a revolution; when the first preoccupation of their liberated leaders (male), was
to take away their rights as women to make even simple decisions for themselves.
Religious scholars claim divine calls and pretend to be Gods ambassadors and thus are able
to brainwash the society to believe in their claims.
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For the South African women their wake up call came when after the demise of the
apartheid regime a decision was made to recognise Muslim marriages. Muslims constitute
about 1.5% of the population of South Africa, the largest religious minority (others are
Hindu’s 1.2%, African traditional beliefs 0.5%, Judaism 0.2%, others 0.6%. there are
15.10% that do not profess to any religion). For Muslim women, there immediately arose a
conflict between their rights to freedom of religion and their rights to sex and gender
equality. Apartheid South Africa only recognised Christian marriages and norms, every
variation to it was seen as “uncivilised” e.g. the practise of polygyny, which in the case of
Seedat’s Executors v The Master 1917 A.D. at 307-308 (S.Afr) “it is reprobated by the
majority of civilised peoples… the courts of a country, which forbids it are not justified in
recognising a polygynous union as a valid marriage.” For women this had been hard as
their marriages wasn’t recognised so she has no rights upon marriage or dissolution…” the
call for a Muslim Personal Law to be formulated has met with a stumbling block, as there
is mutual suspicion between conservatives on the one hand and progressive Muslims on
the other. The progressive Muslims have dampened the progress of coming up with a
MPL, as the wholesale application of MPL would include such practises as polygyny…256
For the Indian women, the independence struggle was a good smoke screen to hide e.g. “…
the historical suppression and exclusion of women, which has been extremely important
in maintaining a Brahmanical and caste-dominated social order, and affirmative action for
women will undoubtedly contribute towards the democratisation of society.”257
For Nigeria the Muslim Right in the House of Assembly shot down the proposed
CEDAW bill, claiming that articles 2(a) –(f), 12(1)&(2), 14(1)& (2)(a)-(h) and 16 (1)(a)-(h)
and (2) were contrary to Muslim values See matrix on contentious articles of CEDAW –
December 2007 (Appendix 1)258 Even more articulate and battle ready were the Catholic
Women’s Organisation (CWO) and Opus Dei order denounced the Reproductive Health
Bill as an “Abortion Bill”. Sonnie Ekwowusi (a member of the editorial board of ThisDay)
in an Article “Why Nigeria must not domesticate CEDAW”259 and other articles succeeded
in making some Nigerians to read meaning into the articles of CEDAW and the general
suspicion of some Nigerians of western agenda completed the demise of the bill. It did not
help that the opposition was much better prepared than the sponsors of the bill.
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Overcoming the Conflict between the Right to Freedom of Religion and Women’s Rights to Equality: South
African Case Study of Muslim Marriages and article by Waheeds Amein in the Human Rights Quarterly 28
(2006) 729 – 754
257
ditto to xii
258
the matrix is part of the Report on the Development of a Working Document for the Stakeholders Strategy
Meeting on the resubmission of the CEDAW Bill before the National Assembly of Nigeria 1st to 5th December,
2007, commissioned by the Federal Ministry for Women Affairs and Social Development and Lead by WRAPA
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ThisDay vol 12 16th May 2007 page 16 and Guardian 18th July 2007
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But it must be said that in every religion the women’s movement have found allies in
scholars, who work with them to compile proof from the sacred texts to show that there
are no contradictions between religious texts and the international conventions. One of
the scholars interviewed Abdul Aziz Kebe in Senegal, was a founding member of the
Network of Islamic Organisation for Population and Development in West Africa. This
network has Islamic Scholars from each West African country. They have produced
supportive texts in simple form for women to use in their advocacy with religious leaders.
Kebe has travelled round a couple of Francophone countries as a resource person at talks,
lectures and trainings in Niger, Chad, Burkina Faso, Mali and Democratic Republic of
Congo; where he has addressed Association of Islamic Scholars, Parliamentarians and the
countries executive council. He has also been a resource person at a Feminist
Interpretation of the Qur’an workshop run by Women Living Under Muslim Laws in
Bamako Mali October 2003.
Another religious NGO (Jamaiyat Fatayatou Dine) Niamey Niger, founded and run by a
Sufi female scholar from the Tijjaniya movement; Hajiya Zahara Chiek Aboubacar;
campaigns against child marriage using the Qur’an and other texts to argue against the
practise. This group also runs skills development training to empower women
economically, politically and in basic home management. As they are also preachers they
use every opportunity to discuss the rights of women and push for the support of the
removal of the reservations on CEDAW and the acceptance of the AU Optional Protocol
for Women.

Implementation
Though we cannot site a country in Africa that has fully domesticated and implemented
CEDAW or the AU Protocol for Women, there have been several successful
implementations of some of its provisions. The mushrooming of Women’s Commissions
and Ministries is an indicator of the attempt to respond to the UN call for the
establishment of such bodies. Affirmative Action is going on across the continent and
beyond. Even though we have pointed out that in a lot of the countries this is not
successful it is worth it to note, that without it women might not have reached the levels
of political participation they have reached today.
In India it was “… a near-unanimous opinion amongst the women that they would have
been unable to get into these bodies (Women in Local Self-Governing Institutions) were it
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not for statutory representation260. And the Supreme Court of India in the case of
Municipal Corporation of Delhi v Female Workers – the court held that the provisions of
Article 11 of CEDAW must “be read into the contract of service between (the
Corporation) and the women employees.”261
The Moroccan women had a process of “Cleaning the text from humiliating expressions
”262 and in South Africa today any article that goes against the principles of CEDAW or
any international instrument is challenged. In accordance to Article 2 and 5 of CEDAW
the Constitutional Court in Bhe V. Magistrate, the court overruled a law excluding
women and extra-marital children from inheriting property”263
In a High Court in Kampala – Uganda in the case of Uganda v. Motovo; the court held
that a rape law requiring a victim’s testimony to be corroborated violated Article 1 of
CEDAW as well as the Ugandan Constitution because it unfairly discriminates against
women as the most frequent victims of rape.
And in Nigeria a Court of Appeal – Muojekwo & Ors v Ejikeme & Ors, found two
Nigerian customs that effectively prevented female family members from inheriting
property “repugnant to the principles of natural justice, equity and good sense” and a
violation of Article 5 of CEDAW, which calls on States Parties to modify prejudices,
custom and practices that discriminate…

States have created and established mechanisms to ensure the implementation of CEDAW,
AU Protocol for Women and other establishments to ensure domestication and as
discussed above we can list them: South African Gender Commission (amongst others), for
Niger and Nigeria the Human Rights Commission, in Senegal The Women’s Consultative
Committee; in Morocco the Royal Committee of Rabia Almosawat (Equality Springs) and
in India the Committee on the Status of Women etc. Whereas in South Africa and
Morocco, these committees have succeeded slowly but steadily to make changes towards
women’s status in the laws of the land, others like Ghana, Senegal and Nigeria have not
been empowered to create the changes necessary to contribute to a change in women’s
conditions.
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see xii above
Under CEDAW Article 11 an employer must provide its female employees with maternity leave and benefits
262
The role of Moroccan women in the reformation of family code paper presented by Amina Lamrini and
Rabiaa El Nasiri of Democratic Association for Moroccan Women in a conference on "Trends in Family Law
Reform in Muslim Countries" held in Kuala Lumpur 2006
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For the women’s movement, these are opportunities to hold governments accountable and
make the bodies work towards ensuring implementation. As Dauoda Diop (Senegal)
pointed out getting the Executive to promise and provide structures isn’t enough others
need to be engaged to ensure the whole society is carried along and positive change can
then be attained. In all the interviews held and literature read there is one conclusion, a lot
more needs to be done. Examples of governments and societies have been shown that if
women push they will get results, but it is not going to be a smooth sail, we will need to
invest time to come out with strategic plans to systematically erode the resistance we have
been facing. There is no likelihood it will happen as we would wish, but there is hope as it
has happened and it is happening and like all things in progress it will come and what we
can contribute is to make it happen that much faster, by talking and sharing and
demanding for these to happen.

Lessons to learn from experiences
The strong loyalties inspired (socialised) by the Sufi Brotherhoods above all else, sends a
strong warning bell as to the future of Nigeria which has a growing number of peoples
more loyal to their religious leaders than to their country. We have seen intensive work by
Muslim Scholars collaborating with government to point out that the conventions are not
contrary to the provisions of religious texts being asked by the Muslim Right in Niger to
then just adapt the Shari’a as the law of the land and for the Malian and Senegalese Muslim
Rights to propose that Family Laws be rewritten according to Shari’a. From observations
of the effect of patriarchal systems that claim religion as their legitimacy, which tends to
take away the rights of especially women and attempts to return them to the times of the
revelations of the Bible and the Qur’an, refusing to accept that we have moved in
everything else except in the desire to control the bodies of women. It is a warning for us
to take onboard. It is noteworthy to see from the Moroccan and Indian example where the
women’s movement decided to opt for secularism and joined forces with all women
refusing to allow categorisation along ethnic or religious lines. For women issues the
ideology and religion must be women. As a Senegalese brother said, “never fight for
women’s rights from the entry point of religion. Use religious text only to defend your
position, making sure it is not used to disarm you”.
Some of these of course have happened in Nigeria and probably the Nigeriens with 99% (?)
Muslims are calling for Shari’a in response to its neighbours in Nigeria (with less than 50%
Muslims population) having already got Shari’a across the border in Borno, Jigawa,
Katsina, Kano, Kebbi and Sokoto States.
Strong advise for success from sister countries and organisations such as WILDAF Dakar
include:
- A strong and united women’s movement.
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Prioritisation of what you want to get immediately, a little at a time might work
better
We need an M&E strategy to monitor and update action as we go along
We need to evaluate each step before we go to the next step
We must engage other sectors of the society other than the obvious i.e.
Government. It is especially the likely opposition and find a way to work with
them or to effectively neutralise their power
We must lobby all arms of government especially those that are relevant i.e.
Ministry in charge of women affairs, justice, finance, agriculture etc.
We must include women organisations, who can know and monitor the process
and know when opportunities present themselves
The Judiciary and lawyers are crucial
Doctors need to be on our side especially the private ones who tend to hide
evidence of domestic violence
The police must be made an ally
One of the strategies used to get stakeholders to read the document, is to get
participants to each read the instruments and at the end of the day they are given
simple pamphlets to take with them and to distribute.
Organise an international sharing workshop where i.e. invite other countries to
come and share their experience.
Use of gender sensitive language in constitutions and other legally binding
documents goes a long way in removing ambiguities and generalisations that tend
to subsume women into men. South Africa and Morocco have found it necessary to
rewrite their constitutions using gender sensitive language in the case of South
Africa and removing offensive and degrading language

Recommendations
- Producing a draft gender sensitive constitution
- Making simple drafts of what the proposed constitution would be in reality
- Distributing it widely
-

All these three have been used successfully in Morocco, Sierra Leone to mention a
few
Continue as is already being done to take thematic sections of the conventions and
push for their adaptation e.g. banning FGM
More awareness raising: simplify and take to every nook and corner of the country
Translate into local languages
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The Senegalese Institute of Education for Human Rights make games and put into
civic education in primary and secondary schools
Make radio programmes to reach as many people as possible
Make youth camps and clubs in schools
Organise both local, state, national and regional thematic conferences to share
experiences and strategies

It is obvious from the report of the study that none of the countries has attempted to
domesticate CEDAW by passing an enabling law the way it is being advocated for in
Nigeria. At the same time, it is my opinion that no single strategy would solve the
problems faced in the campaign for the domestication of CEDAW. Therefore a multi
pronged approach should be adopted.
a. Nigeria is a multi-ethnic, multi-religious and to a large extent a multinational country;
in acknowledging these, we must resist the temptation to find one Nigerian solution or
strategy. With this in mind we can find strength in this diversity and choose the
strategy that best suits each community
b. Drafting of a comprehensive bill that embraces the principles of CEDAW and the
African Women Protocol for passage into law at the National Assembly. It is
important to involve the Executive in this campaign, beyond the involvement of the
Federal Ministry of Women and the NGO coalition.
c. Advocacy campaigns for its passage into law at both the National Assembly and states.
The campaign should be anchored on legal justification, medical report and credible
evidence on the situation in Nigeria.
d. There is need to build a strong movement for the campaign countrywide involving all
sectors and particularly men.
e. Strategic Impact Litigation to hold the government accountable for its failure to pass a
law on gender issues, maybe domestic violence as a starting point. There is need to
engage in expansion of out jurisprudence through strategic impact litigation. This
happened in the case of Agbakoba where the court held that a Nigerian citizen is
entitled to his/her passport.
f. Nationwide campaign on the contents of CEDAW and the AU Protocol is vital. Some
oppose CEDAW without fully understanding the contents of CEDAW and at the
same time, many supporters do not have a full grasp of its contents either. It is
important not only to train advocates of CEDAW on its contents and how to respond
to opposition but also to create awareness among the grassroots’ men and women
about CEDAW, the Women’s Protocol in particular and all international human
rights provision in general
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DOMESTICATING CEDAW IN NIGERIA:
A STAKEHOLDER ANALYSIS AND REPORT264*
Chidi Anselm Odinkalu
1
Introduction
This report is prepared at the request of UNIFEM. It analyses the stakeholders, their views
and roles in the domestication of the Convention on the Elimination of All forms of

* Prepared by Chidi Anselm Odinkalu, Ph.D., with Research Assistance by Catherine Fwangchi, LL.B. (Hons)
B.L., for UNIFEM
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Discrimination against Women (CEDAW) in Nigeria.265 It is both a retrospective on the
failed attempt to adopt the CEDAW into Nigeria’s domestic law in 2007 and a projection
as to how a future effort could potentially be re-structured and re-designed.
In commissioning this report, UNIFEM requested that is should “undertake a detailed
stakeholder mapping and analysis.” By way of explanation, UNIFEM argues:
It is acknowledged that for the advocacy to succeed a strategy based on a clear
understanding of the different stakeholders is necessary. The analysis will allow for
the building of alliances among like-minded advocates, while facilitating targeted
messages for different stakeholders. It will also permit the identification of
capacities within the advocates for gender equality and women’s empowerment so
that roles within the overall strategy are based on the comparative advantage of
different organizations and experts.266
Specifically, UNIFEM requires the report to:
6. Map major stakeholders for the domestication of CEDAW in Nigeria, presenting
them in rationalized groupings/categories, taking into account the multi-tiered
nature of government in Nigeria.
7. Undertake an analysis of the relative positions of the stakeholders on the
domestication of CEDAW, and the reasons for such positions. The consultant will
also highlight the diversity in positions and reasons within the major groupings.
8. Undertake an analysis of the major stakeholders in terms of relative power and
influence (power mapping) regarding decisions on the domestication of CEDAW;
and
9. Make recommendations based on the “evidence” gathered that would inform the
overall advocacy strategy for the domestication of CEDAW.
The attainment of these objectives requires a re-construction of the failed domestication
attempt into a coherent narrative, including the context, background, major actors, and
timelines in which the attempt to domesticate the CEDAW in 2007 unfolded. This
narrative is not easy to re-construct. Following the controversial general elections of April
2007, an estimated 80% of the members of the Parliament of the 5th National Assembly
(2003-2007) were turned over or not returned. The leadership, membership and staffing of
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The full title of the Bill was “A Bill for an Act to Provide for the Enforcement of the United Nations
Convention on the Elimination of All Forms of Discrimination against Women in the Federal Republic of
Nigeria and for the Purposes Connected Therewith, 2007” (hereafter referred to as “CEDAW Domestication
Bill”)
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UNIFEM, “Promoting the Human Rights of Women in Nigeria: The Compliance of Domestic Legislation
with CEDAW: Terms of Reference”, December 2007, p. 3
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the relevant committees of the National Assembly have changed, moved on to other
committees in the National Assembly or to other horizons.267
A majority of the former members of the National Assembly that participated in the
consideration of the Bill(s) discussed in this report when contacted for interviews
communicated clear dis-interest in re-examining what transpired. Original records of many
of the events that defined and shaped the domestication attempt are not easily available.
The re-construction relies on the recollection of some of the major actors and officials who
participated in or shepherded the process.
As with former members of the National Assembly, interviews with current members of
the Assembly proved difficult to schedule for different reasons. For the most part, the
members who were relevant to the research belong to the narrow pool of senior legislators
who survived the cull of their peers from the last (5th) Parliament of the National
Assembly. The notorious uncertainty of electoral outcomes; institutional and governance
issues within the ruling PDP party, including questions on the processes leading to the
PDP National Convention in March 2008; the interminably protracted process for the
consideration and passage of the 2008 budget; and Nigeria’s generously ecumenical policy
to public holidays together limited the availability of senior legislators for interviews.
Despite these constraints, this report nevertheless attempts to present a narrative of what
transpired as a basis for the analysis that it undertakes.
2
Methodology and Structure
For the most part, the preparation of this report relies on interviews with some of the
major actors, media articles and clippings, and secondary research. For the media and news
stories, we commissioned from the Media Research and Documentation Library, a
newspaper clippings service in Abuja/Lagos, a review of newspaper clippings and reports
on women in five newspapers and two leading news Magazines in Nigeria for the years
2006-2007, with a special focus on legislative and advocacy activities.268 This produced a
compilation of three volumes and over 400 pages of clippings news stories, articles and
reports. In addition, we also undertook internet-based research of open-source materials
using web-based search engines.
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On the Senate side, Senator Daisy Danjuma (PDP, Edo State) who chaired the Senate Committee on Women
Affairs was not returned. Senator Eme Ekaette (PDP Cross River State), the current Chairperson of the
Committee is a first term Senator. In the House of Representatives former Chairperson of the Committee on
Women Affairs, Hon. Saudatu Sani (PDP Katsina State) was returned but has been moved to the Committee on
MDGs. Her replacement, Hon Benny Lar (PDP Plateau State) is a first term Member of the House.
268
The Newspapers covered are Daily Champion, Daily Trust, The Guardian, The Punch, Thisday, and
Vanguard, while the Magazines covered were Newswatch and Tell.
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We supplemented the newspaper clippings with interviews.269 For the interviews, we drew
upon respondents from among civil society, academia, faith groups, the legislature, public
service, and the executive arms in different locations in Nigeria. The interviews took place
in Abuja, Jos (Plateau State), Kaduna (Kaduna State), and Lagos (Lagos State), and Owerri
(Imo State). We also interviewed the Secretariats of the ruling People’s Democratic Party
(PDP) and the Action Congress party (AC)
The interviews were unstructured. As an overwhelming majority of our respondents did
not know about the CEDAW, we began each interview by giving each respondent a copy
of CEDAW to study. The African Women’s Protocol was even less known amongst our
respondents. We allowed for an interval of at least 24 hours between transmitting a copy
of the CEDAW to the respondent and the oral conversation. The interviews sought to
measure the level of awareness about the CEDAW, the views of the respondent or the
community/constituency that they belong to or lead on the Convention, and the
capacities and/or preparedness of the respondent and his or her constituency to mobilize
political action in support of or against legislative action to domestic the CEDAW or any
part of it.
In addition, in Kaduna, we made use of the outcomes of three Focus Group Discussions
(FGDs) on the CEDAW administered by Rebecca Sako-John of the League of Democratic
Women in Nigeria (LEADS), Kaduna, between 28 January and 5 February 2008.
Research assistance in conducting the interviews was provided by Catherine Fwangchi, a
lawyer with the Rights Enforcement and Public Law Centre (REPLACE).
The presentation of this report is in three parts. The first part attempts to re-construct into
a coherent narrative the context, process and fate of the failed CEDAW domestication
process in 2007. Based on that narrative, the second part seeks to define, identify and
analyze the various stakeholders. The final part offers conclusions and recommendations.
It should be clarified that this report does not pretend to be a rigorous statistical analysis of
views on the CEDAW or human rights of women in Nigeria. Rather it is a narrative of
what appear to be discernible trends in the views, dispositions and interests of identifiable
stakeholders about the CEDAW and its possible domestication in Nigeria. It is a basis for
strategizing about future efforts to domesticate the CEDAW.

PART ONE
269

A list of persons interviewed for this report is provided as an appendix to this report. Where relevant, this
report acknowledges and credits the sources interviewed. In a few cases, involving still serving members of the
Civil Service, it has been necessary to withhold the identity of the interviewee at their own request.
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3
Timelines and Actors
The only thing that can be said with certainty about the failed attempt to domesticate the
CEDAW in Nigeria in 2007 is that it was unsuccessful. The circumstances of the
introduction of the Bill and the process that it followed after introduction are all shrouded
in considerable confusion arguably connected with the different recollections of the
different actors. A Technical Working Group of the Federal Ministry of Women Affairs
established to review and propose ways and means of fast tracking the CEDAW Bill
reported in December 2007 that:
The CEDAW bill was presented to the Senate in Nigeria in November 2005 by the
Executive while it was presented before the House of Representatives in 2007 as a
private member (sic) bill. A national workshop, a public hearing as well as several
advocacy visits were carried out to facilitate the passing of the Bill. At the respective
chambers of the National Assembly, the Bill passed the first reading and Committee
stages. However, due to strong positions and concerns expressed by various interest
groups, the Bill was stood down.270
Some respondents interviewed for this report supplemented this account quite
substantially. It appears that ahead of the Beijing+10 Conference, in 2005, the Federal
Ministry of Women Affairs had sought to introduce the CEDAW Bill for domestication.
An interim version of the Bill may have been sent to the National Assembly. At the
Beijing+10 Conference, the Ministry, on behalf of the Federal Government of Nigeria,
reportedly claimed that the Bill was being stymied by the National Assembly.271 Unable to
find any copies of the Bill in the record of the House or anywhere in the National
Assembly, the House Committee on Women Affairs sent its then Secretary, Ms. Ifeoma
Ofili, to the Federal Ministry of Justice in October 2005 to reconcile the records of the
legislature and the executive. The Ministry reportedly advised Ms. Ofili that the Bill had
not yet left the Chambers of the Attorney-General.272
The Bill was finally introduced into the National Assembly in the first quarter of 2007.
The members of the National Assembly interviewed all agree that it was introduced as an
270

“Report on the Development of a Working Document for the Stakeholders Strategy Meeting on the
resubmission of the CEDAW Bill before the National Assembly of Nigeria 1st to 5th December, 2007, p.3. The
Group comprised: Saudatu Mahdi - Secretary General Women’s Rights Advancement and Protection
Alternative (WRAPA) and Lead Consultant, Eng Samuel Salifu - Secretary General Christian Association of
Nigeria (CAN); Imam Muhammad Sani Isah – Chief Imam, Wharf Road Mosque Forum, Kaduna and Joint
Executive Director Muslim/Christian Dialogue Forum Kaduna; Wahirat Aliyu – Gender Program Officer, IRI
Nigeria; Nasiru Musa Yawuri – Senior Lecturer, Usman Danfodio University Sokoto, Barr. Aminu Hassan
Gamawa, University of Maiduguri, Barr. Ifeoma Ik Obi - Legal Officer, CIRRDOC Enugu, Iyah Aljifi Andy –
IRI Nigeria and Edosa Oviawe - WRAPA.
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Interview with Ifeoma Ofili, former Secretary, Committee of the House of Representatives on Women
Affairs, February 2008.
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Ibid.
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Executive Bill following Cabinet decision with the Federal Ministry of Women Affairs as
the Line Ministry.273
The preparation of and legislative process in support of the Bill was supported by a
technical group that included UNIFEM, UNICEF, the UN Fund for Population activities
(UNFPA), some leading Nigerian NGOs, such as the Women’s Rights Advancement and
Protection Alternative (WRAPA), Women Advocate Research and Documentation Centre
(WARDC), and Civil Resource Development and Documentation Centre (CIRDDOC); as
well as academics.
4
Context
An appreciation of the timelines is necessary for a proper understanding of the context
that defined and arguably determined the fate of the CEDAW domestication Bill. Two
events framed the consideration of the CEDAW domestication Bill. In order of
chronology, these were, first the consideration and defeat of the ill-starred Bill for the
Establishment of a National Institute for Reproductive Health (hereafter called “the RH
Bill”) and, second, the 2007 general elections. These are explained briefly.
4.1
The RH Bill
The Bill, ostensibly the brainchild of the Society of Gynecology and Obstetrics of Nigeria
(SOGON), was introduced into the Senate sometime in 2005 as a Private Member’s Bill
through Senator Daisy Danjuma, then Chairperson of the Senate Committee on Women
Affairs. Professor Friday Okonofua, former President of SOGON, narrates the
background to the Bill as follows:
For years, SOGON has been worried about the high rate of death among women
during pregnancy and child birth in Nigeria. .. SOGON held the first national
conference on safe motherhood in Abuja in 1990….In 2000, the UN promulgated
the millennium Development Goals with one of the objectives being the reduction
of maternal mortality by 75% by the year 2015….The goal of the Bill for ‘the
establishment of a National Institute of Reproductive Health (NIRH)”, is to create
a national co-ordinating agency for research, programming, training and service
delivery on reproductive health in Nigeria.274
The Public Hearing on the RH Bill took place at the Hearing Room 2 of the Senate on 13
February 2006. Prior to the hearing, organized segments of the Catholic Church,
especially the Catholic Women’s Organization (CWO) and vocal members of the only
273

See “We’ve Made Progress” interview with Inna Maryam Ciroma, Minister of Women Affairs, Newswatch,
3 April 2006, p. 16, in which she confirms that her ministry is the line ministry for CEDAW. However, the legal
and technical processes of drafting and preparing a Bill as an executive measure are led by the Federal Ministry
of Justice.
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Friday Okonofua, “It’s Not an Abortion Bill”, Thisday, 15 March 2006
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personal prelature in the Catholic Church, the Opus Dei order, denounced the Bill as an
“Abortion Bill”. Around this, they skilfully mobilized vociferous participation at the
public hearing. Sonnie Ekwowusi, member of the Opus Dei and of the Editorial Board of
Thisday, led the denunciation of the RH Bill as well as mobilization against it as follows:
Members of the National Assembly are too intelligent to be deceived in this matter.
They know why the International Planned Parenthood Federation (IPPF), United
National Agency for International Development (USAID), Ford Foundation,
MacArthur Foundation etc. are bent on getting abortion legalized in Nigeria. They
know that the abortion business is a multi-national business for reaping huge
financial profit. …They prefer to use the euphemism “reproductive health” because
they know the phrase “abortion bill” will attract public condemnation.275
Outlining the constituency of stakeholders on behalf of whom he ostensibly set out to
write, Mr. Ekwowusi continued thus:
Senator Danjuma and other abortionists are simply mis-reading the present state of
the nation and present mood of Nigerians. They forget that Nigeria is a very
conservative society with strong cultural and religious values. They forget that past
attempts to legalize abortion in Nigeria failed woefully. ….Nigerian Muslims and
Christians are united in vehemently opposing the moves to legalize abortion in
Nigeria. This is because aside from being a political issue, abortion is also a moral
and religious issue. Abortion is offensive to the tenets of Muslim and Christians (sic)
religions….Now, how can Daisy Danjuma smuggle an abortion Bill through the
backdoor of the National Assembly without consultation with prominent
stakeholders like Alhaji Adegbite276 and Cardinal Okogie? Aside from the duo,
other stakeholders like Pastor E.O. Adeboye, Christian Association of Nigeria
(CAN); Catholic Women Organization (CWO), Islamic Propagation Committee,
Nigerian Bar Association (NBA), Civil Liberties Organization (CLO),277 should
have been consulted as well.278
Sonnie Ekwowusi’s article and labelling of the RH Bill as an “Abortion Bill” and its
promoters as “Abortionists” largely determined the fate of the Bill. In the media, several
articles emerged pleading against the legalization of abortion.279
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Sonnie Ekwowusi, “Danjuma’s Abortion Bill”, Thisday, 8 February 2006, p. 10
Secretary-General of the Supreme Council for Islamic Affairs (SCIA)
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Mr. Ekwowusi unsuccessfully tried to recruit Olisa Agbakoba, founder and former president of the CLO, to
initiate legal proceedings to stop legislative action on the Bill.
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Sonnie Ekwowusi, “Danjuma’s Abortion Bill”, Thisday, 8 February 2006, p. 10
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See, for instance, W.O. Chukudebelu, “Don’t Legalize Abortion”, Thisday, 17 February 2006, p. 15; Sonnie
Ekwowusi, “Clarifications on the Abortion Bill”, Thisday, 22 February 2006; Martin Agbo, “Yes it is an
Abortion Bill”, Thisday, 22 March 2006, p. 15; Sonnie Ekwowusi, “Yes, It’s Abortion Bill”, Thisday, 31 March
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The Public Hearing on the Bill in the Senate was overwhelmed by the CWO members
who were reportedly better prepared than the members of the Committee, including the
sponsor of the Bill. The members of the Senate were reportedly not well briefed on the
arguments in support of the Bill. By contrast, the CWO members had “door-stepped” the
members of the Committee and other members of the Senate and arrived fully prepared
with their briefing materials. Against such determined and skilful opposition, SOGON’s
response through Professor Okonofua’s article of 15 March 2007 was much too little, too
late. Facing both determined opposition from a constituency that had successfully framed
the RH as an “Abortion Bill” and lack of support from her peers in the Senate, Senator
Danjuma appeared to have decided to withdraw the Bill from further consideration in the
Senate. The supporters of the RH Bill, fearing a similar backlash in the House of
Representatives, declined to introduce any similar measure in the House.
By way of a summary, the major opposition to the RH Bill came from segments of the
Catholic Church. The principal co-ordination of the Catholic Church in Nigeria, the
Catholic Bishop’s Conference of Nigeria (CBCN) did not consider or adopt a decision or
policy on the Bill. Other religious and cultural forces do not appear to have been overtly
involved. In addition to SOGON, other supporters of the Bill included Pathfinder
International; IPPF. The Reproductive Health Program of the MacArthur Foundation
took an active interest in the Bill. The defeat of this measure coincided with the all-toopublic breakdown of the relationship between Senator Danjuma’s principal political
benefactor and husband, former Defence Minister General T.Y. Danjuma and the then
President and leader of the PDP, General Olusegun Obasanjo, over their disagreements on
the latter’s failed tenure extension project. Though unrelated, the simultaneous and
contemporaneous collapse of the RH Bill and of General Danjuma’s influential role with
the then President and the ruling party clearly weakened – and perhaps indeed damaged Senator Danjuma politically among her peers in the Senate as a force for advocating
legislative measures of any kind. The effective campaign against the RH Bill also proved in
some ways to be a test run for the anti-CEDAW campaign that would unfold later.
4.2
The 2007 General Elections
Another factor that affected the fate of the CEDAW domestication Bill decisively was the
controversial general elections of April 2007. It is not clear what determined the calendar
for the introduction of the Bill into the National Assembly. What is clear, however, is that
its consideration by the House of Representatives in 2007 was affected by the electoral
calendar. The effect of the electoral calendar was both general and specific.

2006; Marie Steve, “Facts Behind the Abortion Bill”, Thisday, 31 March 2006; Josephine Duze, “The
Reproductive Health Bill”, The Guardian, 2 May 2006, p. 77
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Generally, the attention span of the legislators may have been shortened by the immediate
stresses of securing their electoral and political future. More specifically, there were
complaints about the politics and dynamism of the then Chairperson of the House
Committee on Women Affairs, Saudatu Sani, in relation to the Bill. Two respondents
claimed that she was not proactive in educating her peers in the house, rallying them to
the cause of the Bill, or getting them ready for the debate on the floor of the House after
the committee stage. Staff of the Committee, by contrast, defended Ms. Sani as a
committed advocate for Women’s issues and argued that the electoral calendar made it
impossible for her and her staff to do any effective constituency building for the Bill as the
attention of the legislators was distracted by other events on the electoral calendar.
Dr. Tawfiq Ladan, the Consultant engaged by UNICEF to work with the House
Committee on Women Affairs and the other Stakeholders in piloting the Bill through the
House narrated that the opposition to the Bill was intensified after the Chairperson of the
Committee allegedly “attacked” members of the opposition ANPP in the House during
the consideration of a report on irregularities in the 2007 elections.280 In return, the
members ANPP members who felt aggrieved as a result of the attack decided to “deal with
her” when she presented the report of her Committee. The united opposition of the
members of the opposition ANPP to the Bill was not enough to kill the Bill but in the face
of what appeared (as will shortly become evident) to be significant opposition from a
substantial part of the ranks of the ruling PDP, this proved fatal.

5

The Fate of the CEDAW Bill (And How the African Women’s Protocol Didn’t
Get a Look in)
Advocacy work in support of the CEDAW Bill preceded its introduction into the
National Assembly in 2007. As part of this advocacy, the House Committee on Women
Affairs and the Federal Ministry of Women Affairs collaborated with several nongovernmental partners in organizing a retreat on the CEDAW Bill for federal legislators in
Obudu, Cross River State in 2005.
In the interregnum between the Obudu Retreat and the introduction of the Bill into the
House in 2007 as an Executive Bill after the conclusion of the budgeting processes in
February 2007, a not entirely co-ordinated civil society advocacy and support coalition
280
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around the domestication had emerged. Several members of this coalition made invaluable
contributions to the process that followed. Different organizations, such as the Legal
Defence and Aid Project (LEDAP), Women Advocate Research and Documentation
Centre (WARDC) and Civil Resource Development and Documentation Centre
(CIRDDOC), had model proposals for the domestication of CEDAW. A respected former
academic expert on public law and judge of the High Court of Enugu State, Centus C.
Nweze (now a judge of the Court of Appeal), was engaged to harmonize these civil society
texts into one document. The text he produced did not appear to have had any impact on
the legislative drafting or advocacy process. Ultimately, the Bill was drafted by staff of the
Federal Ministry of Justice who followed a pre-set format and were not exercised by
considerations of legislative advocacy strategies or tactics.
In addition, WARDC also prepared a draft model legislation for the domestication of the
African Union Protocol on the Rights of Women in Africa and organized advocacy
activities, including a roundtable in Abuja to bring this to the attention of both executive
and legislative arms of government and civil society.281 Abiola Akiyode, Executive
Director of WARDC, acknowledged having unsuccessfully brought this to the attention
of the legislators during the CEDAW domestication advocacy process. In her estimation,
the process was tied to a legislative format which preferred up-or-down domestication of
the Convention as a schedule to the domestication Bill instead of harmonization of the
Convention into Nigeria’s legal order, in which process a melding of both the Convention
and the African Women’s Protocol could have been achieved.282 It is not clear that there
was any no serious effort to examine the merits and de-merits of the various NGO/CSO
domestication drafts or to meld them into a competitive set of legislative proposals.
The CEDAW domestication Bill did not achieve traction in the Senate but leading
members of the Senate, including Senator Daisy Danjuma, Chairperson of the Women
Affairs Committee; and Senator Jubril Aminu, Chairperson, Foreign Affairs Committee,
both participated in and endorsed the processes through the House including the outcomes
of the Public Hearing and the Stakeholder Consultation on the Bill organized by the
Ministry of Women Affairs, the House, UNICEF and UNIFEM. The Committee stage of
the Bill was jointly remitted to and organized by the House Committees on Women
Affairs and Justice, and chaired by Honorable Saudatu Sani.
Although it was an Executive measure, the CEDAW domestication Bill did not receive
significant lobbying or advocacy support from the Executive generally or from the
Ministry of Women Affairs, its line ministry. The limited advocacy support for the Bill
came not from the government but from civil society and multi-lateral sources. To assist
the House with its work on the Bill, UNICEF engaged Dr. Tawfiq Ladan, Professor of
281
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Law at the Bayero University in Kano and expert on Islamic and human rights laws to
backbone the technical processes of the Bill through the House.
There was also a civil society coalition behind the Bill. In addition to UNIFEM, leading
members of this Coalition included such leading NGOs as WRAPA, based in Abuja, and
CIRDDOC based in Enugu. The Civil Society support coalition in support of the
CEDAW Bill was different from but overlapped somewhat with the coalition of entities
behind the failed RH Bill. For instance, WRAPA, a leading supporter of the CEDAW Bill
was not involved in the RH Bill. UNIFEM provided technical leadership in the CEDAW
Bill process. The UNFPA supported both efforts.
The Bill reportedly sailed smoothly through first and second readings in the House as well
as through the Committee stage. From the sources interviewed for this report, three
factors combined at this stage to sink the Bill. First, the context of electioneering limited
the attention span of the legislators considerably. As a result, there was limited contact
time available to brief them adequately or address any concerns that they may have had
concerning the Bill. Second, the then Speaker of the House, Alhaji Bello Masari,
reportedly called the then Chairperson of the Women’s Committee in the House, Saudatu
Sani, to advise her that a majority of male honourable members from in the ruling PDP
were in riotous mood about several aspects of the Bill, including in particular, Articles
12283 and 16,284 and were inclined to vote down the Bill should it come to the floor of the
House.285
Objections reportedly conveyed to the Chairperson by the Speaker included allegations
that the CEDAW provided for abortion on demand, endangered marital rights by
providing for marital rape, raised the age of marriage for girls and criminalized child
marriage. In response to the Speaker’s views, the Committee initially requested Dr. Ladan
to propose re-drafts of Articles 12 and 16 of the CEDAW to take account of the concerns
conveyed. Several members of the NGO support coalition reportedly argued that this
would be capitulation and would change the substance and content of the Bill. Without a
consensus, the Committee decided to leave the text unaltered. Some male members of the
House such as Farouk Lawan (PDP Kano) were reportedly steadfast in their support for
the Bill but it was gauged that these supporters were not enough to stem the tide of
opposition from within the ruling PDP.

283

Article 12(1) and (2) - Eliminating discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health care services, including those related to
family planning.
284
Article 16 (1)(a)-(h) and (2) relating to Measures to eliminate discrimination against women in all matters
relating to marriage and family relations
285
Interview with Staffer of the House of Representatives, February 2007. Identity preserved as confidential at
staffer’s request.
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A third factor was the falling out between Committee Chairperson Sani and the Benches
of the opposition ANPP in the House which united members of the ANPP against her
rather than necessarily against the Bill.
The fate of the Bill was not just sealed by developments in the House of Representatives.
Outside the House, it faced vocal public opposition that deployed language similar to the
that used in the campaign against the RH Bill. Writing in ThisDay of 23 February 2007, for
instance, one Muyiwa Enuaye claimed that: “CEDAW is a product of radical feminists at
the United Nations. It aims to legalize abortion and abolish the celebration of Mothers’
Day.”286 On 10 May 2007, Idang Alibi wrote as follows in the Daily Trust:
For those who may not know what the CEDAW Treaty is all about, we are told in
the March-April edition of the Population Research institute Review that ‘it is a
totalitarian piece of social engineering that aims to do everything from legalizing
abortion on demand to abolishing Mothers’ Day. Many readers may have difficulty
believing that CEDAW means abortion–on-demand since the treaty never
mentions abortion and how can anyone believe CEDAW means abolition of
Mother’s Day? Here is an explanation: Article 12….287
Other contributors queried whether the CEDAW was good for Nigeria when it had not
been ratified by the USA.288
With insufficient time at her disposal, insufficient male members to engage the attention of
their peers, and legislative attention span overtaken by electoral politics, Chairperson Sani
opted to stand down the Bill rather than have it voted down on the floor of the House. It
was understood that the Bill would be re-submitted at a later date. In wider media, the
speculation was that “the House of Representatives may have dropped the report of the
joint committee on Women Affairs and Justice headed by Honorable Saudatu Sani, ….due
to the inability of the Committee to market the bill.”289
However, with the dissolution of the House at the beginning of June 2007, the Bill lapsed
and would have to be re-introduced into and begin a fresh legislative process through the
National Assembly.
PART TWO:
This sections explains the meaning and methods of stakeholder analysis and identifies the
categories and clusters of stakeholders relevant to the preparation of this report.
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6.1
Understanding constituency and stakeholder description and analysis
Many of the stakeholders in the process of domesticating CEDAW in Nigeria are already
identified implicitly or explicitly in the preceding account. Before proceeding to a
taxonomy of the stakeholders or analysis of their interests and positions, it is necessary to
operationalize the expression “stakeholder analysis”. It has been said that: “Stakeholder
Analysis is the technique used to identify the key people who have to be won over. You
then use Stakeholder Planning to build the support that helps you succeed.”290 UNICEF
and the Management Sciences for Health assert that:
Stakeholder analysis is a technique you can use to identify and assess the
importance of key people, groups of people, or institutions that may significantly
influence the success of your activity or project. You can use this technique alone
or with your team members.291
A stakeholder may thus be defined by interest in an activity or process. The nature of this
interest may include insecurities, potential sense of loss, endangerment, injury from or
support to a process or an event. Through a calculus of interest, means, opportunity, and
outcomes, a stakeholder calibrates the extent of opposition or support for the process,
activity or event. This framework, however, presumes that the stimuli or interests that
impel a stakeholder are part of a rational process of decision-making. In the realm of social
or political organizing, stakeholders do not necessarily or mostly have to be impelled by
or react to rational processes. Their decision-making could be more visceral or instinctive
than rational. This is very much so where issues of identity, values, or (religious) faith are
in issue. In such situations, the motivations that impel stakeholders are difficult to
compute as part of a rational calculus.
Stakeholder analysis involves identifying and disaggregating constituencies of interest that
are often apt to be treated as aggregates. Thus:
The first step in Stakeholder Analysis is to identify who your stakeholders are. The
next step is to work out their power, influence and interest, so you know who you
should focus on. The final step is to develop a good understanding of the most
important stakeholders so that you know how they are likely to respond, and so
that you can work out how to win their support.292
Estimating the power or influence of a stakeholder or cluster of stakeholders in a political
process in flux is neither easy nor straightforward. Often, expressions of power are subtle
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enough to be missed by non-members of the constituency or in-group. The media of
communication may be informal and the nature of power soft rather than coercive. A
constituency may be attributed with a position when it is in fact only the expressed
opinions of its more articulate or vocal members. Given all these reasons, it is easy to overestimate or under-estimate the powers or influence of different stakeholders in different
contexts. Both context and time are therefore relevant factors in stakeholder analysis. An
electioneering context may give a stakeholder or set of stakeholders greater muscle than
they would otherwise have outside an electioneering context.
6.2
Clustering the stakeholders in the CEDAW process in Nigeria
Unless otherwise limited in the scope of persons to whom it applies, every legislative
instrument of general application in Nigeria – such as a Bill to make the CEDAW part of
domestic law - notionally applies to all persons in Nigeria. In a very general sense, every
Nigerian can be said to be a stakeholder in the legislative process. However, not every
Nigerian can mobilize or is interested in mobilizing the will or political action required to
actively follow, support or oppose legislative measures through their various processes of
consideration and passage. As a result, the stakeholder identification and clustering
undertaken here is defined by the relative coherence and capacity of a group or collectivity
to muster itself articulately on the issues arising from or connected with the Bill or around
the legislative process.
In the preceding account in Part I of this report, several stakeholders were mentioned or
scoped. These include the executive and legislative branches of government, Muslim and
Christian faith groups, civil society groups, including professional and civic rights
advocacy organizations, academic and research organizations, the media, the international
donor community and legislators. For the purposes of this report, it is preferred to cluster
the stakeholders into a set of groups with broadly shared characteristics. The following
categories emerge in no particular order of hierarchy:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

The Executive Branch
The Legislative Branch
Values and cultural communities, including faith and inter-faith groups
Gate-keeper communities, including media and human rights groups
Professional groups
Academic and research stakeholders
The donor community; and
Communities of identity polarity, such as men vs. women; Christians vs.
Muslims; North vs. South; Civil society vs. Government.
Political parties
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As the federating units in Nigeria, States and their governments could conceivably be
regarded as interested constituencies or units for mobilization for or against the CEDAW
and the African Women’s Protocol. Although all the States, like the federal government,
do have ministries for women affairs, it was not clear in the course of this project that any
of them had any articulate policy on the CEDAW or the African Charter Protocol. In any
case, responsibility for treaty negotiation and implementation under s. 12 of Nigeria’s
Constitution lies with the Federal Government. The States have limited input into this
process except in cases where the international treaty affects the territory of a State in the
federation.293 For this purposes of this report, we have, therefore, not deliberately sought
out any positions from any States. The policy positions of State governments should, in
any case, reflect the policies or the parties that control the State at any point in time. Thus
we hope that the consideration of the positions of the major political parties – if any such
positions exist - would offer some guidance as to the positions of the parties that they
control.
Several clarifications are necessary about these clusters. First, they are categories of
presentational and analytical convenience. Second, membership or existence in a category
does not mean that there is necessarily homogeneity, coherence of interests or consensus
among the entities clustered within it. Third, it is not suggested nor implied that
membership of a stakeholder cluster is the result of a conscious decision by those falling
within it. Fourth, it is possible to straddle or exist in more than one category or cluster.
In the next section, we summarize and synthesize the outcomes of the interviews,
highlight their essential features, and indicate the conclusions we drew from them.

PART THREE:
STAKEHOLDER TENDENCIES
7
Stakeholder Tendencies:
This section summarizes the patterns discerned from the conversations we had with the
various stakeholders. A few features appeared to be common to most or all the sectors that
we interviewed. These may be summarized briefly as follows:
Broadly, most respondents acknowledged the adverse incidence of sex discrimination
against women and the need for something to be done about it: Most respondents
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acknowledged that sex discrimination has considerable antiquity and is pervasive in
Nigeria and would wish to see articulate policy measures to combat it. In this, some
respondents argued that it was possible to envision common ground between faith groups
and civic legislative processes. Participants in three separate focus group discussions
involving about 36 participants drawn from among NGOs, religious leaders, and women
and community leaders in Kaduna between 28 January to 5 February 2008 were nearly
unanimous in acknowledging the existence of gender-based discrimination and the need for
something to be done about it.
High Chief V. Dike-Okwuaka, a community leader and local Councillor in Orsu Local
Government of Imo State said that religious groups had been instrumental in ameliorating
some of the worst forms of discrimination against women over widowhood practices and
access to land and property rights, among other things, in many parts of south-Eastern
Nigeria. Although he had not seen nor heard of the CEDAW before our interview with
him, High Chief Dike-Okwuaka believed that anything done to eliminate sex
discrimination is a good thing. While he does not agree with all provisions of the
Convention, he felt that on the whole the Convention is positive and estimated that it
would receive more support than condemnation if people were properly educated about it.
Similar views were expressed by some other respondents interviewed in Owerri and Lagos.
Across all sectors interviewed there is inadequate public awareness about CEDAW
generally and even less or none at all about the Women’s Rights Protocol to the
African Charter. This leaves room for personal views to be projected in the name of
communities that have not had the opportunity to debate or formulate a position on
the Convention: In three separate focus group discussions involving about 36 participants
drawn from among NGOs, religious leaders, and women and community leaders in
Kaduna between 28 January to 5 February 2008, for instance, fewer than seven of the
participants knew of the CEDAW. Awareness about CEDAW is most pronounced among
NGO advocates or workers. There is, however, significant awareness and about genderbased discrimination.
Generally, most of the organized constituencies or institutions did not appear to have
any articulate (policy) position on the CEDAW or the Protocol to the African
Charter: Leaders of or vocal voices in faith-based communities whom we spoke to tended
to justify their positions with reference to foundational theological texts or positions of
their faiths rather than any considered policy positions of their faith groups. These views,
which, strictly speaking, are personal (even if authoritative personal interpretations of
hallowed theological texts) are, however, represented as the authentic positions of faith
groups. For instance, Dr. Ibrahim Ahmad Aliyu of the Centre for Islamic Legal Studies,
Zaria, asserted “anytime I hear that the Bill is before the house I will rise against it. The
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Islamic community will not support it. Some people may need it but we don’t need it.”294
Sheikh Khalid Aliyu Abubakar, an Islamic Scholar and leader in Jos similarly claimed the
authority of a faith group in saying the CEDAW could not be supported because:
It is part of Islamic teaching that paradise lies at the feet of the mother. A society that
disrespects a woman is an insane society. In Islam the onus of providence lies on the man.
So he can not encourage a law that allows for equality between men and women. That to
treat what is unequal as equal is not justifiable. The Catholic Church in Nigeria does not
yet have a policy position on the Convention. However, Dr. Ignatius Kaigama, Catholic
Archbishop of Jos, provided us with written comments which began with the expression
of broad support to the convention “hinged on our reverence for the dignity of the human
person made in the image and likeness of God” but objected on theological grounds to all
the foundations of the Convention, including to discrimination, equality, equal pay for
equal work, family planning, the right of the woman to an identity etc. He would support
a law that “encourages the dignity of the woman” but not one that seeks “revolutionary
approaches that will ultimately result in generating class struggles between men and
women.” He would, in any case, abide by any decision taken by the Catholic National
Secretariat in Abuja or of the CBCN on the Convention.295
There were some exceptions to this trend. Following our meeting with him, the Anglican
Bishop of Kaduna constituted a five-person committee to review the CEDAW and report
back to him. Chaired by Mrs. A. Bako, the Committee report concluded that the Diocese
would “strongly support the purposeful implementation of the principles set forth in the
declarations which birthed the Convention on the Elimination of all Forms of
Discrimination against Women (CEDAW) and the immediate adoption of the measures
for the actual elimination of such discrimination in all its forms and manifestations.”296
Within and among faith groups, differences exist as to the interpretation and effects
of respected theological texts and doctrines affecting women: There are no
homogenous theological positions on the status of women, sex discrimination or the
CEDAW and opinions that convey theological certainty and consensus are
unrepresentative of the mainstream of the major faith groups. On the contrary, there are
in fact disagreements and differences within and among faith groups. Thus, while some
scholars at the Centre for Islamic Legal Studies oppose the CEDAW in the name of Islam,
former federal legislator and Secretary-General of the Action Congress Party (AC), Dr.
Usman Bugaje, himself an Islamic scholar, expressed vocal support for the CEDAW. He
argued that the original teachings and tenets of Islam are much more favourable to the
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woman than they are portrayed in some of the public arguments and interpretations. In
Dr. Bugaje’s opinion the CEDAW falls short of what he believes women deserve.297
Similarly, within the Catholic Church, the vocal snit-CEDAW positions of groups like the
Opus Dei Prelature co-exist in stark contrast with the work of groups like the Centre for
Women’s Studies and Intervention (CSWI), a project of the Congregation of the
Handmaids of the Holy Child Jesus (HHCJ), directed by Rev. Dr. Ngozi Uti. In its vision
statement, the CSWI “envisions women empowered, liberated and active in the creation of
a better world.” Among other things, the CSWI undertakes advocacy and awarenessraising in support of the elimination of sex discrimination and equality rights for men and
women based on the major international human rights instruments, including the
CEDAW. For its community awareness raising projects, the Reverend Sisters who run the
CSWI have printed and distribute simplified versions of major international human rights
documents such as the CEDAW, the Universal Declaration of Human Rights and the
Beijing Declaration and Platform of Action.298
Among those who know about the CEDAW, a vocal proportion seem to believe with
considerable passion that it is a foreign, Western imposition: For instance, Ibrahim
Sanusi, a lawyer and Police Officer in Jos, claimed that the Convention “is good but
foreign. The law seeks to bring to Nigeria a culture of a people over 100 years ahead of us.
We are not ready for such things yet”. According to Dr. Ibrahim Ahmad Aliyu of the
Centre for Islamic Legal Studies in Zaria, with reference to the CEDAW:
Even if laws are to be made protecting women in Nigeria they should not be seen to be
coming from somewhere else but we should be allowed to do what suits our culture.
This law (Convention) is a war between developed countries and developing countries.
The West has no good intention for the developing world and underlying every law or
policy made there is always something cynical or shady.299
Sheikh Usman Danladi Keffi of the same Centre similar expressed the belief that the
Convention, like “anything that comes from the west is suspect.”300 He said that when it
comes to issues such as these they do considerable grass roots sensitization. He cited the
example of the campaign against the Polio vaccine in which they “advised the Muslim
community to stop their children from taking it because it was going to be harmful to
their health.”
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Predominantly, views about policy responses to redress of sex discrimination appear
to be shaped by patterns of relatively hard prejudice concerning gender roles, which
are founded on inexact notions of custom, tradition, particular interpretations of
faith-based values and preservation of cultural identity. Most of our respondents of
both sexes voiced a fear that the some or most of the provisions of CEDAW are contrary
to Nigeria’s cultural and religious doctrines. One variant of this prejudice suggested among
men in senior policy positions, is a tendency to regard issues affecting women as not
deserving of serious policy attention. A judge from Plateau State illustrated this as follows:
The National Judicial Institute organized a workshop for judges in Abuja
and it was tagged the “Jurisprudence of Equality”. When the speakers
started talking about gender issues and some of the problems facing women,
some male judges said if they knew that they were coming for a programme
on women liberation they wouldn’t have wasted their time.301
Significant misgivings exist concerning the provisions of the CEDAW on equality of
the sexes and access to reproductive health: This is reflected in widespread objections to
Articles 2, 12, and 16 of the Convention. There is unanimity on this position among the
faith groups. 11 pastors who participated in a focus group discussion on the CEDAW in
Kaduna on 5 February mostly voiced the view that “the word discrimination was a harsh
word.” They suggested in preference for discrimination, the expression “barriers due to
cultural practices”. The Catholic Archbishop of Jos objected to both discrimination and
equality. On the former, he argued that “the definition of discrimination is not precise”,
and indicated that he would have preferred that “we change the title of the convention to
‘Convention on the defence and promotion of the dignity of women’.
Concerning equality, Archbishop Kaigama felt “that it is nearly impossible to say that we
attain equality between men and women in the strict sense of it…. due to the fact of their
biological and physiological differences. …What I think we should be talking about is
equity.”302 The Anglican Diocese of Kaduna which articulated perhaps the strongest
support for the CEDAW, nevertheless pointed out that “looking through the binoculars
of our own faith and belief, we are not unaware that the following may not quite find a
general acceptance amongst our membership, Article 2(e), Article 2(f), and Article 16.”
Sheikh Khalid Aliyu Abubakar of Jos declared it was un-Islamic to encourage a law that
allows for equality between men and women.303
Among the notable political parties, only the ruling PDP has a specific position on
the CEDAW: We made contact during the research with the PDP, AC, the All Nigeria
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Peoples’ Party (ANPP), and the Progressive Peoples’ Alliance (PPA). Of all the parties, the
PDP is the only one with an articulate position on the CEDAW. The Party’s manifesto
contains the commitment that: “the PDP in government shall pursue policies to enhance
the participation of women in national affairs.” Towards this objective, the party
specifically commits itself to “implement the provisions of the UN Convention on the
Elimination of all Forms of Discrimination against Women” and “support legislation for
the abolition of all forms of harmful traditional practices against women.”304
The Action Congress Party does not have any policy positions of its own on women or
the CEDAW. However, the manifesto of its Presidential candidate, former Vice-President,
Atiku Abubakar, contains a section on “Women Empowerment” which affirms that
“addressing the challenges confronting women in mainstreaming them into the
development process will jumpstart the overall development of the country.”305 Among
the policies it will pursue to attain this objective, the document lists, the establishment of
“a gender-sensitive society where women and men receive equal treatment and are free
from gender discrimination”, and promises to “remove all legislation and gradually change
culturally induced barriers that inhibit the full realization of the potentials of women in
the country.”306

PART FOUR:
This section of the report summarizes our conclusions, identifies strategic opportunities
for work on possible future domestication of the CEDAW, and offers some
recommendations for a re-energized process with some chance of success.
8.1
Conclusions
The failure of the attempt to domesticate the CEDAW in 2007 was undermined, and
ultimately arguably defeated by several strategic mis-steps in the process. Although
impelled by appearances of commitment to a common goal, it seems clear that the there
was a clear lack of coherence among the groups. The relationship between them was
sometimes characterized by competition between visions of what was desirable or
achievable rather than active collaboration based on common positions. The planning and
preparatory process could easily have been more rigorous. Advocacy and constituency
building tasks were not backed up by adequate briefing materials and information.
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The failed CEDAW domestication process was not accompanied by any articulate public
and stakeholder communications component. Absent effective public education and
communications, organized distortions of the CEDAW went un-rebutted, public positions
from supporters of the Bill were mostly defensive articulations of what the Convention is
not rather than affirmations of what it truly is or its potential benefits to Nigeria and its
peoples. Political actors who could have rallied to the support of the Bill were neither
identified nor cultivated early enough in the process in determine critical issues, such as the
timing and text of the Bill. When eventually the Bill ran into trouble, the Women Affairs
Committee of the House of Representatives was isolated in mounting an effort to rescue it.
The extent of powerful and organized opposition to the Bill appears to have been underestimated. As a result, little effort was made to address, engage with or respond to the fears
and insecurities of vocal stakeholders opposed to the Bill or to exploit differences between
the various gate-keeper and conscience communities massed around or interested in the
Bill. The supporters of the Bill went into the process without a clear advocacy message.
They therefore allowed the opponents of the Bill to frame its public identity and political
consequences. In one sentence, the opponents of the Bill out-organized its supporters.
8.2
Strategic opportunities
An analysis of the responses from among the stakeholders considered in this report reveals
the existence of factors that could potentially support a more successful effort to
domesticate the CEDAW. Thus:

•

The Manifesto commitment of the ruling PDP to the domestication of the
CEDAW should anchor public demands for the fulfillment of this campaign
pledge and the deployment of the machinery of the party Whips in the
legislative process in support of domestication. There is here a basis for full
advocacy engagement with the party and governmental processes in the Party’s
control. In this context, it could be helpful for constituency building purposes
that the current Women’s leader of the PDP, Hajiya Inna Ciroma, is also a
former Minister of Women Affairs. This is arguably a situation in which cross
party alliance could be built between the PDP and the AC at both their party
leaderships and their legislative caucuses in the National Assembly.

•

The low level of public awareness presents an opportunity to design effective
public communication tools to frame the CEDAW in public imagination and
consciousness prior to domestication and to enlist public support for
domestication;
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•

The Africa Women’s Protocol has a significant strategic role to play in branding
the CEDAW and in responding to the attack on the Convention as a “Western”
imposition. To this extent, more deliberate effort ought to be made in
establishing clear linkage in the public imagination and legislative processes
between the CEDAW and the African Women’s Protocol

•

Responses to the CEDAW are more likely to be rational than visceral among
people who have read or know of the Convention. This creates avenues for
possible dialogue and compromise in any legislative process for its
domestication

•

The absence of hardened theological positions among organized or major faith
groups presents opportunities to enlist (segments) of faith groups behind public
education on the Convention. This makes it possible also to create inter- and
intra-faith dialogue on the CEDAW and broader issues of legal rights and status
of women in a way that is not necessarily anti-CEDAW but pro-education and
faith-based enlightenment

8.3
Recommendations
If another attempt at domesticating the CEDAW is to have even a remote chance of
success, some things would need to be done differently. These would include:
•

the domestication effort would have to be planned and managed much more
rigorously through all its stages. A division of labour and allocation of
responsibilities may be required between the interested groups and better coordination would need to be established.

•

An important dimension to this enhanced rigour should be fuller investment in
understanding and managing the legislative process in the National Assembly.
For instance, the introduction of the Bill should be preceded by meetings with
the Majority Leader and Whips in both the Senate and House. These are the
business managers of day-to-day legislative processes. The Rules and Business
Committees are responsible for scheduling its Chair would be a useful ally to
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have in the process. A discussion should be had with the Deputy speaker and
the Deputy Senate President since they are the ones that chair the Committee
of the Whole after the Bill has passed the Committee stage. In the current
dispensation, the Speaker of the House of Representatives will be key in the
process of building legislative allies.
•

Above all, there should be full throttle briefing for the legislators – not just
lobbying or advocacy visits but targeted briefings backed up with thoughtful
and accessible literature on what the CEDAW stands for and what it seeks to
achieve.

•

The introduction of a domestication Bill into the legislative process should be
preceded by a deliberate and co-ordinated process of public and policy debate
and communication. This process should target identified public and legislative,
media, faith and other leaders for particular attention. Briefing and
communication materials should be prepared for this process with the assistance
of both substantive experts and language/communications specialists.

•

In particular, the Women’s, Legal Affairs, and Human Rights Committees of
both chambers of the National should be thoroughly educated on both the
CEDAW and the African Women’s Protocol. Nothing should be taken for
granted.

•

These recommendations would have personnel implications. The groups or
entities involved should actively consider engaging at least two full-time staff to
back-stop and manage the process as well as cultivate the necessary stakeholder
participation. The staffing positions envisioned will be responsible for public
communication (including constituency building and stakeholder outreach) and
legislative liaison and advocacy respectively.
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Persons Interviewed for the Report
Abuja
• Rev. Dr. Ngozi Uti, Congregation of the Handmaids of the Holy Child Jesus;
Executive Director, Centre for Women Studies and Intervention (CWSI), Abuja
• Ms. Ifeoma Ofili, former Secretary, Women’s Committee, House of
Representatives
• Professor M. T. Ladan, Faculty of Law, Ahmadu Bello University, Zaria
• Dr. Usman Bugaje, Secretary-General, Action Congress
• Tolulope Lewis-Tamoka, Program Officer, UNIFEM
Kaduna
• Rev. Fr. David M. Hakuri, Secretary to the Catholic Bishop of Kaduna
• Rev. Kujiyat Usman, Vice-Chair, Christian Association of Nigeria (CAN), Kaduna
• Chief D B Achi Mugu, Wakili Bajju Zaria (Southern Kaduna)
• Sheik Usman Danladi Keffi, Centre for Islamic Legal Studies, Zaria
• Dr Ibrahim Ahmad Aliyu - Center for Islamic Legal Studies Zaria
• Mrs. Wawu, leader, Kakara Women Association, Kaduna
• Ebenezer Omolekun, Project Officer, ABANTU for Development
• Mrs. Rebecca Sako-John, Executive Director, LEADS
Jos
•
•
•
•
•

Justice J Y Kyentu, female Judge, Customary Court of Appeal, Plateau State
Sheikh Khalid Aliyu Abubakar, Islamic scholar and leader
Ibrahim Sanusi, Police officer & lawyer
Mr.Yusuf Hawaja, legal practitioner and Muslim
Archbishop Ignatius Kaigama, Archbishop, Catholic Archdiocese of Jos

Lagos
• Abiola Akiyode, Executive Director, WARDC
• Ibim Semenitari, Publicity Secretary, Laity Council of the Anglican Archdiocese of
Lagos
• Eze Anaba, Editor, Saturday Vanguard
Owerri
• High Chief V. Dike Okwuaka, Community Leader
• Mrs. Anthonia Ihunnia Ogueze, Teacher/Community leader
• Hon. Justice C.M.I. Egole, Judge, High Court of Imo State
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